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Agency Rescissions of Legislative Rules

Federal administrative agencies carry out their statutorily presaéspdnsibilitiesn many

ways Perhaps most significantlggenciesnay, pursuant to congressionally delegated authorit gate R. Bowers
promulgaterules with the force of lajwcommonly known asregulations ”  “ s ub s t a n |egislative Attorney
or“legislitive rules

February 8, 2021

Daniel J. Sheffner

The Administrative Procedure Act (APA) establishes the procedural framework with which o
Legislative Attorney

agencies generally must comply whissuinglegislativerules.Under the APAan agency
generally must publish a notice of proposed rulemaking in the Federal Registdloanthe
public to comment on the proposal. After reviewing the comments received, the agency ma
publish a firal rulein the Federal Registefhe APA provides thdinal rules generally do not
become effective until at lea30 days after publicationThistype of rulemaking s known as “i-anfor mal ” ¢
comme nt 7 randlisecadifiekl atb g.S.C. § 553.

Notallrulesmu s t ¢ omp 1 y iwformad rulemakingreqiliramentsThe APA exempts nelegislative rules—such

as interpretive rukethat construe the laws an agency adminigtertsvhich carryno legal force—from noticeandcomment
proceduresAnd the APA may exempt sonfegislative ruls from informal rulemaking requirements. For example, an

agency is not obligated fmovidenotice ancan opportunity for publicommentfor a legislative rule ithereis* good caus e

to bypass the procedubecausé¢ wo ul d be “i mpracticable, unnecAndmnotalr y, or ¢
legislative rulemala’t ef ii 3aluerdu laagentieswwidofice and aopninent undertthe n
“good exceptienth€ysometimes s s ue an “ i.RAndénterimiinat rulemaylberaplackl with a (non

interim) final rule aftethe agencyonsides postpromulgation public comments.

In addition toissuinglegislativerules, agencies generally are ablegscindor alter such rules. Tha& P A fulemaking
requirements generally apply to the repeal and amendment of rules, as well as to their initial ispuahdeaTagency
seels to rescind ochangean existinglegislativerule, itgenerallymust do so in compliance withh ¢  Adguirements,
unless arexception applies.

Agencies may alsattempt towithdrawa final rule from the Office of the Federal Register (OFR) prior to its publication in

the Federal Registeor delaythe effective date or compliance deadlines of a rule that has been published in the Federal
Register Agenciesgenerallymay withdraw firal rulesbeforepublicationin the Federal Registerithout undergoing notice

and commentHowever, courtalsotypically have held that to suspend the effective date or compliance deadlines of a rule,

an agency generally must adhere toAhe A’ s r g lequinemdnisidditionally, while 5 U.S.C. § 705 permits an
agencytopostpormrstaya rule’s effective date pieemdsds nighgwudj cdomtSc ¢ e o
have rejected recent effodader that sectioto postponeomgdiance dates for rules that have already taken effect, and to

postpone effective dates where an agency has failed to adequately justify the stay

Many agency suspensions and withdrawals of rules are driven by directives from the WhiteSdousster tking office,
recent presidential administrations typically have directed agenoiesise pending rulemaking activitigfsthe prior
administrationwithdraw proposed and final rules from OFR prior to publication, andstagonsider stayinghe effecive
dates of published rules that have not yet become effective to give the new adminitinatimnreview therior

admi ni s latetarm iulemakings.

Courtsgenerallyapply the same scrutingr e vi ew an agency’ s 1 dosac irsussiuamoesAno f a r ul «
agency must explain its departure from prior policy and show that its new pdheyes tohe underlying statutés

supported by “ishotdt ar,asiomst’he aa ghepolicyylt must dlso Addredficfual findiaga t h e |
that are inconsistent with those supportingftrenerr ul ¢ and consider “serious reliance

policy.

Congress has a number of optidmsrescinding or amending particular rulgsaltering the manner byhich agencies or a
particular agncy may rescind or amend rul@€ongresgan overturn or amend a ryarsuant to its legislative power, either
through ordinary legislation or the fasack procedures authorized by the Congressional ReviewrAatidifon, alongwith
establishmg new or additional proceduresth which agencies must comply when issuing certain r@lesgressnay also
specifyin statutethe procedures to which agencies must adhere when amending or repealifgndifgg:suant to its peer
of the purseCongress magrohibit an agency from using funtisdevelopfinalize, or implementules.

Congressional Research Service



Agency Rescissions of Legislative Rules

Content s

4 T A G o O A A o 0 - PP PP PPPPPPPRR 1
Overview-amfdoMmente Rul e maki.ng..Undezx..t.he. .4APA
Exceptionsd tNoat irceemmAP At Rul e ma ki.n.g...Re.qubi rement s
Rules That Are Wholly .. Exemp.t..fir.om..5.U. S. C. §
Excepti onsn@oommeontti cPer..o.c.e.d.W.r..€.Soiiiiiiiiiiiiiiinnnnnnn! 1.
Excepti onlka yt oDeflliadyeeddd i ve ne s.s......Re.q.u.i.r.e.nfe nt
Re s cindian.g . . . Ra.l e S e 10
Sel ect ead. . s s B S L1
Withdrawing Ru.l.es..firam. . OFER. ... 12
Suspension..of. Rl € S 13

Postponement Pendi.ung..Judi.c.i.al.. .Rewvi.eWwb6
New President i’Rts Adni'Medrni pht i Bonbkemalliing

Judicial Review..af..Rule..Re.s.c.i.s.s.i..0n.s.......L38
Considerations.. ..o G0N g 6. 8 S 23

Contacts

Aut hor N VO Do Y A 1.9 T U U o 00 o WP 25

Congressional Research Service



Agency Rescissions of Legislative Rules

Introduction

Federal administrativset atgetmen e swabnlyiy ghaatynsea lys diun g t |
by adjudicating claims or disputes involving pri
e x pl ahionwi ntghey understand or interplilet atdhde itri osnt a to
thesmd @t her act ifoendse raanld aadcgteinmpsfgisaast ,u ot t o
congres s i on atlhloyraidteyltehgeaetsepdo nasuihbr iolujgthio ensh leogfa t i o n

“l e gi srluditetisvaet & ® att bfbhoerscye >Soufc hl aru lcesns i st ent with
appl ipoakcleedur al hagdgsmapsitmmdsoerequirements and s
regulated par flieegsi salnadt iavhee Driawgleense yfireagud’d rti ® nas s
““ubstantive rules.

The Admi nicsetdruartei vAecst P ad ®IPiA9 hes the procedural frart
agencies generally must compilUnmdwhen her ARAL ga ni og

1SeeCRS Legal Sidebar LSB1018R,. C. Ci rcuit Rul es F TAg eOpciyn i docnt iLoent 't eS u bNjoetc t*
Judicial Reviewby Daniel J. Sheffneat 2.

2SeeN a tLatiho Media Coalv. FCC, 816 F.2d 7878788 (D.C. Cir. 1983) “[ A] ‘1 e gi.sidaaulei ve rul e[ ]’
that isintended to have and does halve force of law. A vatl legislative rule is binding upon all persons, and on the

courts, to the same extent as a congressional statute. When Congress delegates rulemaking authority to an agency, and

the agency adopts legislative rules, the agency stands in the place of Eamgresakeslai.) . Legi sl ative (or
“ s ubs t an tsaeinfeatext acdomparying no#& note 4)) are distinct from interpretive rules, general policy

statements, and rules of agency organization or procedure, which are exempt from the requirements for legislative
rulemaking.See5 U.S.C. 853(b)(3)(A); see infra“Exceptions to NoticandCommentProcedures ”

3SeeNat > 1 Minw.iMeGarthpy §58 F.3d 243 2 51 ( D. C.na@genaaction2thatlpdrports(toindpose

legally binding obligations or prditions on regulated partiesand that would be the basis for an enforcement action

for violations of ttose obligations or requirementss a legislative rule. An agency action that setthftegally

binding requirements for a private party to obtainapetm or 1 i cens e Courtshavéheldthatdrale i ve rul e.
has the force of law “only if Congress has delegated 1legis

execei se that power in promulgating the rule.” Am. Mining Cort
1109 (D.C. Cir. 1993).

4See, e.gAm. Hosp.A's sV. Bowen, 834 F.2d1037 1045 ( D. C. Cir. 1987) (explaining t
‘substrahebsyé or arethgsa whithacteateviaw, usually inplémentary to an existiig)aw ( i nt er n a1
quotation marks and citation omitted). However, courts hav
embrace rulesthatdonotcatrth e force of law and, therefore, -andre not requi

comment procedureSee, e.qChryslerCor p. v. Br own, 4 4 TheGentsal disth&dnamahd 1 (1979)
agency regulatonstond i n the APAbsstanhhatvebetlives interprativetrubes, gevatat hand a n d

statements of policy, or rules of agency organization, procedure,cotptac e > on t he ot her . 7).

The APA does not contain the t e rseenffa“WighdrawihngaRulesfrem r ul e. ” Bu't
OFR ” the APA directs agencies to publish “substantive rule:
§552(a)(1)D)and refers to “substantive rule[s]” in its requireme

required to be published in the Federal Register by at least 30 days after pubida@i&@®3(d). And the Attorney
General’s 194hgmahweal APiAnt d spruetdi shortly after the APA was
the rules that must be issued pursuant to notice and confdeefitom C. CLARK, ATTORNEY GENERAL’S MANUAL ON

THE ADMINISTRATIVE PROCEDUREACT 26, 30 (1947). ThManualde f i nes “s ub st a nothérthen rul es” as <
organizational or procedural under section 3(a)(1) ands@)ed by an agency pursuant to statutory authority and
which implement the statute . . Id.at30n8.uch rules have the fo
The noticeandcomment rulemaking section of the APA, discussed bedewjnfra does not refer to “reght
the type of rules that must comply with its requirements. But other related provisions, such as the Freedom of
Information Act, authorize or direct Seegeeghd3$3.@G. 8§ to issue “re

552(a) (6) (E) ( dpromelgate iegulgtions,gersuani te notice amd réceipt of public comment,
providing for expedited processing of requestsforreordi n der t he Freedom of Information

55 U.S.C. 88 555659, 701706.
6SeePe r e z v . Mo r tngs75 UBBa9%96 2015). As s °
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Agency Rescissions of Legislative Rules

issue a legislative rule, an agency generally mu
Federal Register and allow "Afi¢epubEkEivéetwdongomment
comments receivpepuhl ft thiea I gremlcey imm%&Ethee ARAer al Reg
provi dfeisn atlheast generally do no8 @heycso mef teecftf epcutbil viec a
Tht ype of i allkmbdif mgositmd t-d mato mmernutl e mAaknidn gi s
codifiedCat¥® 5533 .S

Not almlistuleompl y’siwd ft dur unldhelemaAPiAn g . Froerq ueixraemmpelnet,s t h e

APA e xe mpet gi snloantsiuweh rawsl esnt erpretive rules that ¢
admini swheircshr byt no—flregmlicf oadamme ot p'tFoucretdhuerre,s .a

legislative rule may be sxempoOorfmadmral bmaki agme «
under specific CReepé¢xaompl dqadnte eadAPeAncgya ge in not

and comment ef orrulaee fgebgoidshl¢antuibwy pas s Hechecaiypssreocedur e
woul &@d mper acticable, unnecessar-y, or contrary to

Not all legislaftirneadfiibad@®Fort exsasmpd & ,a swhiedn a ge n
noticceo mmed t Ugnodoedr "etxheee ¢ t tisloenye tiismseuse what 1is known
“I'nt er i m Annntiaelr irmu Ifei nal rule i1is a final rule that
prior notircttumintdy afno o,ppwlbil d e tclemmegpgdmecy with a

(nomterim) final prowlteo mufl tgeart i comn Piudberiicn &£ o mme nt s .

Be s iidessh e gg srlualteisv,e agenci e sregseanienrdnadid ly . Tehueke s bl e t o
APAsr ul emaking greamguippd me t tos it ch ea meenpdkemelnt of rul es,
to their iMhwisal iifs esmlatmog ernecsycliengdi solra taulntdeerr ual k e

APA, idto nsuos ti n ¢ d rhpriseieqaunicree mweintths , unl ¥Isms an except
effect, thesuaganayey wmuutl ei ¢t hat replaces the ex1is:t

Agenmagsadeskwithdraw a final rule from the Office
befiores publication idne Itahyeu'dbbEefle c &8 1 ovadkmptlaisatewma or
deadhftnkass ibeenApabdicashedwl yhdinywbfeifoale rul es

75 U.S.C. § 553(b), (ckee infra“‘Overview ofNoticeandCommentRulemakingUnder the APA
8Se5 U.S.C. § 552(a)(1)(D).

91d. 8 553(d).

10SeeCRS Report R41548, Brief Overview of Rulemaking and Judicial RevibwTodd Garveyat 2.
115 U.S.C. §553.

121d. 88 551(4), 553(b)(A)see infra“Exceptions to NoticeandCommentProcedures

13See5 U.S.C. § 553(a), (b)(B), (d)(1), (BeeinfraAEx c e p t i o n s NotioeandEammeniRulemaking
Requirement$

145 U.S.C. § 553(b)(B)see infra“Exceptions to NoticendCommentProcedures

5SeeJ acob E. Ger s e Congell Beadlires id Adminigirative@Qgvi56U. Pa. L. ReEv. 923 945 n.74
(2008).

16 SeeMichael Asimow,Interim-Final Rules: Making Haste Slowl§1ApmiN. L. Rev. 703, 704 (1999) (footnote &
emphasis omittedsee infra‘E x ¢ e pt i o n s NoticeandGammeniRulemsaking Requirementdhterim final

rules are distinct frondirect final rules A direct final rule is a rule that an agency publishes in the Federal Register that
states that it will become effective at some time as a final rule unless the agency receives an adverse comment or a
notice of intention to submit an adverse commentv&aisupranotel0, at 4; Ronald M. LevinDirect Final
Rulemaking64 Geo. WaAsH. L. Rev. 1, 1 (1995). The agency withdraws the direct final ruleréceives any adverse
comments or notices of intention to submit adverse comments. Gammgnote10, at 4; Levin,supra at1.

17See5 U.S.C. § 551(5).
18 See infra‘Rescinding Rules
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publicatiuoaodewgodothioge an’d oommmenrstt s dave held that
suspeardidel aisi regf fa drtsu Ieea nd mtmeomdcitn g¢ od threuFeep.cal i ng
Thus, to suspend the effectiavfet edra tiet ,so rpncbolmpcl ai tainoc
agency generally ‘mustl]l addlkir eZRuwrrtgqhhdérhBREMLSE s C.
8705 permits an agsenacfyf dptecipdas ndao h aidfahergaclnecrye vi e w
finds that j"#ocdurtes sha ve dnfdayrmtdsd, re dt It aptc psoes ct tpiomme
compliance dates for already effective rules, an
justifiicattiiomd tthatt hr* pending litigation

Many agency suspensions and withdrawals of rules are driven by directives from the White
House.Soon after taking officeecent presidential administratiotypically have directed

agencies to cease pending rulemalkdntivitiesof the prior administratiorwithdraw proposed

and final rules from OFR prior to publication, and d@ayconsider stayinghe effective dates of
published rules that have not yet become effective to give the new administration time to review
the lateterm rulemakings of the prior administrati¢in.

The APA establishes standards for judicial revie
rescind 2Tthhee rS urpurleense. Co u rcto vhratss eaxpppllayi ntehde tshaame 1 e

scrutinwiamm a@ovds yiofs iaost utlheey do ®wheninewieWwing
issuaarcudhoafagency must explain itss hdtewpatrtiurse fr ¢
new policy 1s covisnigstsstmppuparghddd hb¥,caakdegts dm

t he asgebnetlpiaenf ,t he p?%FAgveinocuise spaothdisceys. al §actual findi
are 1 ncwintshi sttheonste s up p o r tcionngs“stdheer opur se vri eoluisa nrcuel ei mt
that are affecte®Rebynt BShpngmesiBiggpeosleti dighcwisni g n s

cousrhsuld more closed ycormgsiudenatamc®nafmgeneyts wh
rescindimgt hrédd [fewst ur e

This report provides an overview ofiressgefiliyt resci
e xami he s’sAPreatnidoenme nt r ul emaking 1 etqou isruecnhe nt s and
requi t®medthemsnsbested topics central to agency 1
After considering the gtenfealallowewhdmr emesmdisn digre g c
r u¥tehe eapoémdwscourts havwi tthdraawal agfnrculess fror

19 Seeinfra “Withdrawing Rules from OFR

0See,e.gNat. Res. Def. Council v. Abraham, 355 F.3d 179, 194 (
date of a duly promulgated standard could be, in substance, tantamount to an amendment or rescission of the
standards?”)

21 See infra‘Suspension of Rules”

225 U.S.C. § 705.

23 See infra‘Postponement Pending Judicial Revieiv
#Seeinfra* NePwr e si dential Administrations’ Responses to ‘“Midnigh
25Seeb U.S.C. § 706.

26 FCC v. Fox Television Stations, Inc., 556 U.S. 502, 514 (2009).

27|d. at 515.

28|d.

291d.; see infra“Judicial Review of Rule Rescission$

30 See infra‘Overview ofNotice-andCommentRulemakingUnder the APA »
31 See infra‘Rescinding Rules ”

32 See infra‘Withdrawing Rules from OFR

Congressional Research Service 3



Agency Rescissions of Legislative Rules

suspension and pfasnsddpememéntubé€ésrpbadgiheg judicial
APAFoll owing a nbroife fh oewx mleawn aptriecs i dential adminis
to thermtrasl emaking acti vVtthiee st bgdfa spcruiscsre sa drhien i s -
general review standards and principles courts e
chanofgea*Lasely, the report concludes with a summ
Congpestai niamgcitosidhmre oranadl theorva t(doonng roefs sr uclaens us e
the purse to pdelitthigpy af g eicarhpiileasimedmrice m

Over vi Nowt mtne€f o mmehul emaking
Under the APA

ThaPA prescribes default procedures for agency r
generally ®@wdti fdemdplay. 5 Us Sn &@tnid§denmédt ghteMRAIin
procedures are Sradesded tw CEasgres public 1invol v«
procdUmsiSactiiSdnagameintkg to ptomubpuadtened at sy
s h

mu ptubl i a notice of propoesHadalt lnbecenmbackrisn go fi nt hteh «
pubdd coppostubmity ctommentSeocnt itohne 5p5r30 psotsaatle.s t ha't
of thes agreaapgysed rul emabitag emesnt odntdhienti me, pl
public rule nfaaki enfge pamaoce etdad ntglse | egal authority
propoandither the terms or substance of the prop
and issu&Thizgeamlowdndc.or porate i‘cbacibke f£emazkatule
stmeé¢ret of [ pwus P'Oabnstdshies asgreds pyonses to what the cou
charact e tsiizgendi” faosmatemhhet s it received*HhAaAPiAng the <co

33 See infra‘Suspension of Rules”

34 See infra‘Postponement Pending Judicial Revieiv

%Seeinfra* New Presidential Administrations’ Responses to * Midni
36 See infra‘Judicial Review of Rule Rescission$

37 See infra&‘Considerations for Congress’

¥SeeS U. S. C. § 553. Th e“eatiPanthodity df thenGosernmentofethe Unitéd States, whether

or not it is within or subject to review by another agenty. § 551(1). Several entities are explicitly exdd from

this definition, including Congress and the federal cod¢d. 8 551(1)(A), (B). In addition to rulemaking

procedures, the APA also prescribes administrative adjudication procedures and standards of judicial review of final

agency actionsSee id. 88 554558, 701706.

395 U.S.C. § 553seeKathryn E. KovacsConstraining the Statutory Preside®8WAsH. U. L. Rev. 63, 99100

( 2 0 2 @ongress‘pursued the value of public participation in the APAy requiring agencies to provide public

natice of their proposed rulesand an opporiut y for the public to comment. ”) .

OPerez v. Morn §75U.8.820&(2015; 5 U.S.C. 8 553(b).

“5USC§ 553(c) (“After n o tthe agencyshal give intergstedpersamsppostunity éoc t i o n ,

participate in the rule making through submission of written data, views, or arguments with or without opportunity for

oral presentatiofi.) .

421d. 8 553(b)(1)(3).

431d. § 553(c). Although the statutory language describes such statements“ c onci se, > in practice, ¢t 1
of extensive preambles to final rules that agencies use “t
respond to questions raised by commenofs trheec epirvoecde edduirni gn’g tthha
be referred to in f ulEFRREYS.LUBBERS A GUDE TO FEDERM AGENCY RULEMAKING 880 ¢ .

(6th ed.2019).

44 Perez 575 U.Sat 96.
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rovides t'dfaitn aagre nangheed dybe pubtdRleegld sitert ade 1 eas
ays befbreomkBe® ui e

is 1 mporsteawméoalms noft er wollteteark i tnhga-adeoxm msdtn ¢ e
l emaking .unHKecerr exhadmrepplRRAISwmhethe r ul es are required

mhaee on the record after ”aonp paogretnucnyi tnya yf oirs saune aa
hyter engatgyipneg, ienviadetmtiialry proceeding governne
ntained in 5 WI&i€. i§ §fkoirPnvanlh andgdlbns 7a.d di ti on, th
A is not the only statute that i1imposes rulemak
0 dures apply to agency rulemakings as a def e
ditional or*®Faolrt erxmampelreewpaobgdonkdses wn as

1 aCkoinnggr,e s s 1 mposes additional rulemaking pro
A pr ockydburrieds .t mremaokitegs of annadhadi ¢chteiyve ypa t
quire ahno hadghegmcpyr ntvimdpep or t uni t pefforsai hganingle,
and cmanytod he # ytprei all®t ri butes

“*}"*"‘"U}OO"‘""_‘ oo
o ge B8 o B o g

Ho we neetriam-elomment rulemaking under the APA is the
rul e m®Anidn gj.ust as it is 1 mpaonsdtoanmtp nto alduwsmcduesrssetda n d
above, cists eintdaaldgdi zd mwhtaewe dtoo ctohnupsdeyu iwn ¢ the nt s
The materials below, accordin’gl netnmdomenfelnt di scus
rul e mm&dqwmigr.r e ment s

455 U.S.C. § 553(d)f.id. § 552(a)(1)(D) (directing agencies to publism t h e F e dsubstardtiveRulegof s t e r
general applicability adopted as authorized by’lgw.

45 .S.C.§ 553(c).

47 SeeGarvey,supranote10, at 3. Formal rulemaking proceedings arermally presided over by impartial

administrative law judge$ee5 U.S.C. § 556(b)The proponent of a proposed rule bears the burden of proof in formal

rulemaking proceedings, and a party may suppofihiss i t i on t hrough the submission of “o
e vi de nc e Yexaminationld.8 656(d)Th e r ul eissued .s.an comsider&tion of the whole record or

those parts thereof cited by a paaityd supported by. .substantial evidenceld. Th e APA’s for mal rul e maki
procedurespply to a particular rulemaking onlyhena statuteexplicitly requires thather ul e ma ki ng proceed “on
recordafter opportunity for an agency hearingr e 1 s e uses 1 an gumagiewollsq @nitade c1 ose t o [
States v. Florida E. CoRy., 410 U.S. 224, 2338 (1973); Aaron L. Nielsorin Defense of Formal Rulemakingb

OHio St.L.J.237, 240 (2014) (internal quotation marks and citation omitted). Agencies engage in informal much more

often than érmal rulemakingSeeDavid L. Franklin,Legislative Rules, Nonlegislative Rules, and the Perils of the

Short Cut 120YALE L.J.276, 282 (2010).

8Cf.5 U.S. C. § 559 ubgequentvsiatlite may.supérsede oamodify st 1h e itAdPessoi f  «
expressly ) .

49 MICHAEL ASIMOW & RONALD M. LEVIN, STATE AND FEDERAL ADMINISTRATIVE LAwW 239 (3d ed. 2009) (quoting

JEFFREYS.LUBBERS A GUIDE TO FEDERAL AGENCY RULEMAKING 308-09 (4th ed. 2006))d. at 236.See, e.g.15

U.S.C. 8 57a(b)(1), (c)(2pfoviding that the Federal Trade Commission, when developing rules under that section,

mu st , i providean apportunity fof'aninformalhearmigt hat al 1l ows “ anprdasenthisr ested per s
position orally or by documentary submissi@nd, in certain circumstances, to conduct ece&amination). However,

while Congress can impose procedures on agencies in excess of those required by the APA, courtSeasy. not.

Yankee Nuclear Power Corp.Nat. Res. Def. Council435 U.S. 519, 5461978). For an overview of formal, hybrid,

and other types of rulemaking, see Ganseygranotel0, at 6.

50 SeeKatherine J. Strandbur&ulemakingand Inscrutable Automated Decision Todl49CoLum. L. REv. 1851,
1865 (2019).

Congressional Research Service 5



Agency Rescissions of Legislative Rules

Exceptions 'sNot tamef oPreitt] e making
Requirements

Only a subsemuef mpgd otnhoey tAlPmlea¢nsido enme nt r ul e making
requirenderet APAvVOhadft haewhpdet oofaan agency stateme
particular applicability and future effect desig
policy or describing the organizati®@dhiprocedur e
definititoadi hcbndtbsr eag uwliadtei oodnderegaeyb voyfi eths ol udi ng
nonbinding gener’Nbtpebecy stypeteméntaule falling 1
howevetr ,comupsl y with Section 555538n’ 0 Aa dscdoi mneceunsts e d a b
requirementy hepl yhlaavtiinvge trhuePEfsartchee rq fasleanw 1 ul es
either wholly é¥8mptofinemoBst ht 0o nsrueb jeexcetmpma t t e 1
specifiemlitlyen ostel aetkdo mmp n o ¢ e dluarsessdb me arraek € sp t
fromiPhegemequilrement that final rules become ef
publi®ation

=
=

en agencies are authorized t oandasosmumee nat rule wit
ocedausrte soyf tnemv b 00 d "exew e tSic @ 15i58m n eatnidc ¢

mment requhreygmewmmet i mes 1ssue an interim final
le that an agenewitphbdbldti shreasvidimeughiimtéeye ltgogoe and a
mment pr i o+a ntwbh ipcwhb Iriecqauteisatms t he submission of
s u*ATnhcee .a gency may Trtevise the 1intienrtienr ifmi)n afli nraull
le in respaoammaltgatamy pWbsmmentms friencaedi veud.es ar e
bstantatéeni mofisnagdlher DL &€s . Cithhey Wasdiehepl ai ne
rm intefiism nfoitn aifn twbmid ictrreifheurts o n I'sy itnot etnhdee d r ] ul e
r atniodn it sn attéifkt€a. tainvei nt erim final rule qualifie

o+ »n = =0 09
€0 cCcc »w oo o

511d. 8 551(4). This definition embracéthe approval or prescription for the future of rates, wages, corporate or

financial structures or reorganizations thereof, prices, facilities, appliances, services or allowances therefor or of

valuations, costs, or accounting, or practicearingonany® t he fldrAe gaoiudg.”” is in contrast t
which the AMAwhdled apartofafimal disposition, whether affirmative, negative, injunctive, or

declaratory in form, of an agency in a matter other than rule making butinglicensing Id. § 551(6). An order is

the product of ant hagentypsocesBaod | ut diec o toir onm3-notairubemakiogtl. an order ”
§ 551(7).

52 Seeid. § 553(b)(A).

53 See supré&introductior? & Overview ofNotice-andCommentRulemakingunder the APA ”

55 U.S.C. § 553(a)ee infa “Rules That AreWholly Exemptfrom 5 U.S.C.§ 553 ~

555 U.S.C. § 553(b)see infra“Exceptions to NoticeandCommentProcedures ”

565 U.S.C. § 553(d)see infra“Exceptions to the 3Day DelayeeEffectiveness Requirement’

57 Asimow, supranotel6, at 704 (footnote & emphasis omitteds mentioned above, interim final rules are used most

frequently whenanagencyiv ok es t he good ¢ aus e -anckcommentpracedureSee t he APA’s no
Admin. Conf. of the U.S., Recommendation®3rocedures for Noncontroversial and Expedited Rulemaldfig

Fed. Reg. 43110 (Aug. 18, 1995) (explaining that, while interimfina ul es have “been wused in a va
[they are] used most frequently where an agency finds that
withprepr omul gation notice and comment ”)

58 SeeAsimow supra notel6, at 704, 736¢f. An ne J o s e p IPolit@dl Cycles ofdRuldmaking: An Empirical

Portrait of the Modern Administrative Sta@4VA. L. Rev. 889, 903n.38(208)( wr i t i ng that, “[t]echnic.
are supposed to issue [ronterim final rules to replace interim final rules], but most agencies do not, leaving interim

final rules in force”).

®SeeCareer College Ass’n -69(D.RGIri189¢), 74 F.3d 1265, 12638
601d. at 1268;but seeAnalysas Corp. v. Bowles, 827 F. Supp. 20, 21 n.3 (D.D.C. 1993) (expressing uncertainty as to
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except

iodayodelidg@0i vedireqgus v°%idhe bn¢galyo wt,a ke ef fect
immediately

e W¥Wpon publication.

Rul ehsa tT Wilhrcel 1 y Hx eodnp W. $553C.

h r o1 JmP k €ivIe np rt hhwiusgiho ns
6

Some r wlhhkexaemet fr om e
8 6toof atphpelvye xt ent “t hat ther

t
they may carr.§echedhheoes$

in a r tlal emieliitthaerry or foreign afoffamatst dmunrcdliotni mgd
agency management or personnel or to Wublic prorg
Rules invol vi gt seuxecHmypct8 ¢ferdosnd aTnheimse t hat t hese 71 ul
are exempt trnhoet seencht patoddm entmmp n 6 ¢ e, d watlesso f r om t he

sectBiemovisions generall yombyggcuoimei négfhft chcatoir weu b s t a1
dagyfter pabdiaxzlalteownng parties to petition an age
proeding.

Excepti onsan@Bo NmdRitcoecedur es

Al t hohghrules discussed &b dv &5 HS’er ewghuoilrleymeenxtesmp tt
APA also containpertmiot eaxgemdiicsn st ¢ hiasts u e, alter,
wit houtth ar A Brgeatnido enme nt p(ruonclmedstsi e € or hearing 1 s
st a)fuBoet h e xaree t d onmSseaci thik@m )i. n

First, that subsec’sioeamtnzloenmpenhgsg DHinaet e e thhroec AAPtAI v e

rul es, gneennetrsa lo[fs tpabflee s yof agency organi® ation, p
Interpret ditntver’rrudteisye as they ar®® more s¢ammmehy s
t h‘atd vi pasbtlhc o fs tchoen satgreuncctyi on o fichhet s a’dmihest an

whet her “‘“interim final r ulfiealrulemhiehonly appliestempprarily §.e.,inghency ] has
interim), or that [the agency] has agreed updimal versionof aninterimrule’ ) . T h eBowles howeaver, idid

note that the latter “structure violates standard rules of
nouns that theyno d i .y . ”

61Seeb U.S.C. § 553(d).
62 See infra‘Exceptions to the 3Day DelayeeEffectiveness Requirement’

635 U.S.C. § 553(a)(1)2). With respectdthesecondc r oup of rules, the exception applie
one of the enumerated categories is ‘cledunanaofsSCd directl y’
Inc. v. Califano, 590 F.2d 1070, 1082 (D.C. Cir. 1978pfmn omitted). The U.S. District Court for the District of

Columbia (D.C. District Court) recently applied this stand
welL,Cap. Ar e a RightsiGogly. Brump,471F. Supp.3d25 52 ( D. D. C. faswithidathe ( “[ A] rule
foreign affairsf unct i on e x cdeprly and directl h 1 ¥ n & Breignaffairdtnction of the United

States.’””) (citations omitted).

645 U.S.C. § 553(d), (ekeeArthur Earl Bonfield Public Participation in Federal Rulemaking Relating to Public

Property, Loans, Grants, Benefits, or Contradt$8U. PENN. L. REV. 5 4 0 549 (1970) (“The exemptio
section 553(a) for rulemaking inwdlewmiakg n‘ga ‘miclliattamyeg dmo fgr
management or personnel,’ and rulemaking relating to ‘publ
exclude entirely, and without qualification, all rulemaking in these categories from every provisitisettions

553(b}( e ) For’more information on the subsection (a) exceptions, see Ganggnotel0, at 6.

655 U.S.C. § 553(b)(AXB). The exeptions do not specify that the covered rules are exempt from the other provisions
of 8§ 553. However, as noted belosee infra the requirement in Section 553 thales take effect no earlier than at
least 30 days after publicatioloes not applytointepr et i ve rules and “statements

EH

0
there 1s “good cause for a rule@B.to take immediate ef
85 U.S.C.8 553(b)(A).

67SeePer ez v. Mortg. Banhkierls (As0s1’5n, (i5mitSmalpisdbe poraedinniot «
phrasing today ) .

f pol:
fect,
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but which 1 ac®%Getnheer aflo rpcoel iocfy lsatwa.t e ment s, which a
“statements 1ssued by an agency to advise th pu
gency prxeposiesse taopdaw¥dmettilllypS.t WCourt of Appeals
. C. CDr €CuvilfCagcaxp)nuhed o6hasdgency organization,
a
r
a

C
€

a
D
pradtciocremonl y r &freorcreeddu’t®aole firsurlteeso hnheal regulatio
form ofctaigemcan &’ apnfdoecreeeldyi npgryedsecrr iabned ]f or mal i ty 1 n
transact. onuUsiness

681d. at 97 (internal quotation marks and citation omitted).

69 incoln v. Vigil, 508 U.S. 182197 (1993) (internal quotation marks and citation omitteeWilliam Funk, A

Primer on Nonlegislative RuleS3ADMIN. L. Rev. 1321, 1322 (2001) (explaining that general policy statements, as

well as i nt areoftancalled noalegislatit e s ul & s, b e c a ursthe waylihatgtatutesandn ot 1 a w’
substantive ries thathave goneh r ough n ot i ¢ elawa ih the sensenoficeeating legal ebligations on

private parties. ) . For a general over vi e €RSRepod RMI6EGendal Policya t e ment s o f
Statements: Legal Overviely Jared P. Cole and Todd Garvey

Interpretive rules and general policy statements are offene d t o -laesg i“snloantseefunk,suprglate s , ”
1322, or “gui &eeCole & Gahveysuprg atrl CCaurts’are commonly tasked with determining
whether an interpretive rutir general policy statement is in fact binding and, therefore, should have undergone the
AP A’ s -andcomment procedureSee,e.gNa t * 1  Minw.iMeGarthy, 58 F.3d 2425152 (D.C. Cir.

2014 (examining the distinction between legislative rules, interpretive rules, and general policy statements, and

explaining thatth€ most i mportant factor” for determining whether an
pol i cy s aonacerrsihe actual [&gal effect (or lack thereof) of the agency actipredtion on regulated
entities”). For a discussion of the approaches courts take

interpretive rule is actually legislative ruleseeCole & Garveysupra at 613; LUBBERS supranote43, at 7496.

70 SeeElec. Privacy Info. Ctr. VDHS, 653 F.3d1 5 (D. C. Cir. 2011) ( aoMeentitbass i der fir
announ c e dagency orgahizatioo, prodére,orpraci ce, ° which our cases refer to as

"1 Pickus v. United States Bd. of Parole, 507 F.2d 1107-141@®.C. Cir. 1974)Procedural rules do not themselves
“alter the rights thoughit hewgr € ma y orintwhichthe gacies prdsenh teemselves
or their vie wp oHea PrivacyInfo. Ctra6h3]F.3ck ag fnternal qudtation marks and citation
omitted).

Courtsgenerallycategorize procedural rules as Hegislative rulesSee, e.gPremh g e r  wof Veterans Affairs,

632F3d1345 1349 (Fed. Cir. 20 Hle)g i(snloatisiusedeto debasibie:cotlebtivelythese m “ “ n o n
rules that are exempt from notie@dcomment rulemaking, inctli n g t hos e wi tehr plraebteilvse sruuclhe sa,s’ ¢
‘procedural rules,’” and ‘policy BQOLws.tKashietalsGorp,744F2df oot not es
1145 1152 (5t Bhe céntrabistindtiOn&ndoing ageficy regulationsuied in the APA is that between

substantie rules on the one hand ainterpretive rules, general statements of policy, or rules of agency organization,

procedire, or practice ontheoth@/h e r e a s s u b s t a nrulas affect individuallrights angd dbtligations ¢ °

and are binding on the courts, nonlegislative rules do not have the forceoflaw (i nt ernal quotation mar
citations omitted),Jafarzadeh v. Nielsen, 321 F. Supp. 3d 194 6 ( D. DUnlike a I&ljdlativ8 rule g procedural

rule does not itsekilterther ght s or interests of parties or 1impose new sub
omitted).

Commentators, however, differ on whether to identify procedural rules dggishative rués or instead view them as

not susceptible to simple categorization as eitherlagislative or legislative ruleSee, e.gAsiMow & LEVIN, supra

note49,a8 19 (“Legislative rules are sometimes kglecauseas ‘substa
it undesirably implies a contrast with procedural rules.’

E.Hickman/ RB Gui dance: The No Man ' s 2009cklSTAMREVI2ZBX 2540 de [ nt erpret
( Whether chareterized as interpretative rulgspcedural rules, or policy statementsne of thesaonlegislative

rulescarries the force and effectoflaw) ( foot not es o mi tTheAdcardiPrifitiple, #kGso. W. Merrill,

WasH.L.REV.5 6 9, 6 0 2Thigdde® no6 mean(that the distinction between legislative rules and nonlegislative

rules does not apply to procedural rules. Agencies can issue legally binding procedural rules and procedural rules that

are merely advisory or that act as guidelines to goadtioe” ) ; S i d n e YAdministrativa Layw Afterdhge

CounterReformation: Restoring Faith in Pragmatic Governmd@®U. KAN.L.Rev.6 8 9 , 7 1 6The APAdb®s) ( “

not require rulemaking procedures &@thernon-legislativeor proceduralrules... . ”) (footnotes omitted)

3

A related and consequential issue subject $eeAsowi gati on i s
LEVIN,Supranote49,at3 16 ( “A constant problem in the law is to distin;
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Interpretive Rules, General Policy Statements, and Procedural Rules
Interpretive rulesconstrue the laws an agency administers but lack the fofdave.

General policy statements explain how an agency platasapply a discretionary authority, but lack the force of]
law.

Procedural rules govern the format of agency actions and proceedings, agency organization, and other prodg
matters.

at other wise 1 s -arnmedguninreendt trou luenrtackrd gnag y nwahteimc
use. ffihmds notice and public puwmrmedassartsh,r
ntrary to t@euptubl hevigmapd PFexudeep bi a-mn-d c e
mme nt r eiqnu iar evmernitest ys o 8 whhemc a myensd mee g g ncy
t uatfisointsuwh d e sd erleasyu Icto uilndAppil o weathaommo f

rowly comlsyt rrueeldu atnadd’®Tl oy pcrooupnetrelnya nicnevdo.k e t
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ories may take effect immediately wupon

Nevertheless, such a distinction must be drawn under [the exception fromaraticemment under the Adfor
procedural rules]?”).

725 U.S.C. § 553(b)(B).
73 Jifry v. FAA, 370 F.3d 11741179 (D.C. Cir. 2004). For more information on the good cause exception, including

the circumstances under which it may apply, GBS Report R44358,he Good Cause Exception to Notice and
Comment Rulemaking: Judicial Review of Agency Achigidared P. Cole

“Nat. Res. De fHighway Traffic $afety Admin.N&94 F.3d 9514 (2d Cir. 2018) (internal quotation
marks and citation omitted).

755 U.S.C. § 553(b)(B).

®1d. § 5 The cequired publication or service of a substantive rule shall be made not less than 30 days before its
effective date . . R

7T CLARK, supranote4, at 36 (qUOtiNgADMINISTRATIVE PROCEDUREACT: LEGISLATIVE HISTORY, SEN. Doc. No. 248, at
201, 259 (1948)).

785 U.S.C. § 553(d)(1)3). Recall that gencies may also be excused from neéinédc o mme nt procedur es
¢ a u 4de8.533(b)(B);see supr&Exceptions to NoticendCommentProcedures ”

Congressional Research Service 9

cosnmudb,s ection 56B) exft mPpd¢ ¢ t-afmdwmmmietng mwetqiuda e me nt s

@mo d
®ron

t he

eption 1 ss pneecciefsisca,r ialnyd fcaocutr¢e s chphioobds beucted

he g

t4 m caog etmhrea tfipitprsfd i gnogoadn dc aau sber]i e f st at e me n

ptionsDatyo DteHbeof 30k t i veness Requiren

on 553 phloihd btiitesn tcire s e Flveiscse3 Wohfyg sa bseufbosrtea nt i
wifef e Thee’d®Aeegislative history indicates t

for

les or to takeuamyeotler ud&lthiiona ydw lrireechh ttvhee, i

an e
agen

“¢ hed eddws ¢ he rule t o®Riualkees ifmnietdiinagt ea neyf foefc t

bein

for



Agency Rescissions of Legislative Rules

Rescinding Rules

An agency typically may a’tflechned APrA “melfd afmaskh i m g1 e i
th“@egency process for formul ®inng it hdinse mideifnign,i toiro nr
the Supreme Court hasArtceaongnigzadyt mMat/ftSeedpt yt lwd
558°’requireme mtsi ssaiti ngn lay nwhwe rul e with the for cc
rescindfBgumluecshs aa rsutlact.ut e @am nmnglacyr avi dos o
uired tantlommewt nptocedures when amending or

general policy s® atement, or procedural rulc

content of the Whwrlne aa cmaunc ivimg attlees rae perale. a
iesctt o return the law to itBustawhenbafiongenhy
rescandeale, it does so through a new rulemaking

r

¢ q

el

The effect of the rescission of a rule 1ikely de
he

f fi

o -

3

N

provisions of the prior agency action that it ac
For examp,] et,hei nEn2v0ilr9o nment al Protection Agency (
(Cormmspleal ed t3hdeeifri“m2a0nhlgsr sr uolfe t ’hseu byneictte dt oS ttahtee s
jurisdiction of CWAYI n€teand Wdt erepAatcing the 20135
newldevel oped defrai mpolhedthgulldtlQomullet hat were
immediately pri®Howeveheg 2O1ApfrJu2@20, the agen
2019 rapeabnd rethtabdedi gablwe RWdteer sshBRa ht d antpios® d
revised dwdtiang ioh tolfe United States.

Somet hmws,year Tepeatevokeesi tihmepoolsei nwgiqtmheovaertme n t s
reimposongskhpan oexample, in 2017, the aD®part ment
an interim final rule iwohlad hasvaecalddad Decrenbepa
regul ati on st hiempPlaecnkeenrtsi nage d d S f g ¢ hga tihet Agemetyat i o

79 SeeEncino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2125 (2016). An agency may not be authorized to rescind

rules that are legally required (for example, by statute), as such actionsdo “not [ be] in accordance
the APA. 5 U.S.C. § 706(2)(A).

805 U.S.C. § 551(5).

81SeePer ez v. Mort g. Bankers Ass’n, 575 U. S. 92, 101 (2015) (
APA “mandate[ s] t h Pprocedurewheniheysamand ar repedl a rulg as they used to issue the rule

in the first instance”). A statute that requires procedure
procedures could require that the agency use such aiterpadbcedures to amend or repeal the rule, as &ed.

Garvey,supranotel0, at 10 & n.88.

825 U.S.C. § 553(b)(A)f. Perez575 U.S. at 101 “eBause an agency is not required to use naticecomment
procedures to issue an initial interpretive rule, it is also not required to use those procedures when it amends or repeals
that interpretive rule.”).

83 SeeSugar Cane Growers Coop. of Fla. v. Vimae, 289 F.3d 89 9 7 ( D. C .Nor@ally when2am agyengy sq
clearly violates the APA we would vacate its actionand simply remand for the agency to start agdin) .

8Clean Water Rule: Definition of 70{June®% 206 t he United St a:

8%Definition of ¢ ¢ Wa-+Recadificatibn of PidexistiignRulese 84 Fesl.tRegt 56,626 (Oct. 22,

2019);see3 3 U. S. C. § 1362(7) (defining “[t]he term ‘navigable w
wa ers of the United States?”).

8684 Fed. Reg. at 56,664.

The Navigable Waters Protection Rule: Definition of *° Wat
2020). EPA issued the two rules pursuant to a plannedtsyoprocessSeeEPA, Navigable Waters Protection Rule
Rulemaking Proceg$ast updated Aug. 27, 2020), https://www.epa.gov/nwpr/rulemabingess.

88 Scope of Sections 202(a) and (b) of the Packers and Stockyards Act, 82 Fed. Reg. 48,594, 48,594 (Oct. 18, 2017).
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of a provis i®Imsdaofe atbhsadtfii tuf tait mgh €a pdiet ation of t he
USDA 201 7 wleepesailmply ensured that its regulation
paragraph created®by the interim final rtule.

As discu ed Wby v¥ke5 3 wgheinleer ally prohibits rules t

S s
comment from becomi B & aeyfsf eacfttievre tuhnetiirl pautb 1liecaastti o
Register, certain 1t ul e s®Tahrues ,e xiefmpdigno fadgodmactyk thsa sr e ¢
idmending or r e preecanloivneg aa rreuslter ni wetw kodnp toar g epnrcoyv i d e
amendment to or repeal of a rule with the force
publi®ation.

Selected Issues

s}
)

ause rescindiwmigr @as rmd w rgwlne mad nlaygnronedagntc 1 udi n g
cedures, agencies have at tidmesosmeughtstahtcesrt
h erre ptehaalni anrng ag amd e ¢cnplyw)i tthodr aw a rule from OFR
licadioan;the&)effective date of a rule that ha
the date on which the r e goufB)at apyu bpluibsl’hiecd muwlte
fective dat epeconrdicnogmpjlui@aoneciecta 4 hgyeewhéaevae h el d t ha't
encies may withdraw a rule from OFR prior to i
gagin ganaho mmoetnitc ep FPAr ¢ @ Wti ynpgidr.ad d yheh da ghncey
st adher’sAPMAwl epmaokciendgu d e § aaw hrisugl eef foerc tciovmep 1 1 a
t%@a o d stuhcaht anade hoy be usedot oc e mapssiodhac e fif
at has alreay become effective.

anayygency suspensiohfsmmnagldsdwditvrieaa tbitya¥lssi tf @ o m

oudée. examimsed nb elfotwve,r t apkriensgi doefnftiicaelt, yardencienniltsyt r a t
ave directed agencies to cease pending rul emaki
r
h

o O 0

nce
ectiv

T Aag o e o o0T T
5 B0 mh oo =

om OFR prior terpecbhtsagwkegaffaeaadi veagates of g
at have mnot yet become effectiveretvoh hgsi ve t he 1
atterm rul emakings of the prior administration.

89 Scope of Seatins 202(a) and (b) of the Packers and Stockyards Act, 81 Fed. Reg. 92,566 (Dec. 20, 2016). The
agency had twice delayed the effective date of the 2016 interim final rule before proposing to reSee@2iEed.

Reg. 9489 (Feb. 7, 2017); 82 Fed. Reg537,(April 12, 2017). The Packers and Stockyards Act is codified at 7
U.S.C. 88 18%t seq.

9082 Fed. Reg. at 48,594,

91 See supr&Exceptions to the 3Day DelayeeEffectiveness Requiremént 5 U. S. C. § 553(d). Pursua
Congressional Review Act, 5 U.S.C. §8 &8 keq. a rule as defined by that aitt, § 804(3);seeinfra text

accompanyingnote205& note 205, may not take effect until the promulgating agencynsubt s a report t hat con
copy of the rule?; “a concise general statement relating t
both houses of Congress and the Comptroller General of the United States, U.SSM 1 (a) (1 ¢ s, "Magor r u
defined by the act, may not go into effect until 60 days after Congress receives the rule or the rule is published in the

Federal Register (if the ruld$ 8061¢Csp( ppbdbA) shEd? )t hewhdehewe:
under the act, sed. § 804(2). The Congressional Review Act is discussed b&8ew.infra‘Considerations for

Congress ”

925 U.S.C. § 553(d)(1), (3).

93 See infra‘Withdrawing Rules from OFR ”

94 See infra‘Suspension of Rules”

9 See infra‘Postponement Pending Judicial Revieiv

%Seeinfra* New Presidential Administrations

b}

Responses to ° Midni
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Withdrawing Rules from OFR

ThEreedom of I nOfloA)amac dmmo Merttd{ Ffe cttlhe afZRMmcies to
t hé&€&siuwrbstantive rules of general "apptlhe abbdddrtal ad
Re g i®Ttoceamph ya g ancsy tshuebbneist—tao cOMRonent of the Nat i
Ar chi vecsorachsd RdemPAFER tdroaetsi oomot publish a rule i mm
rufl @gconfident i”ahdpfribleeass §tomegbt w b e MWGEGeprertdlolny, a

rule OFR receives before 2:00 p.mndwwodbtkbegfdidegc

foll owi mealr eroekceepitved awitlelr Ra Gfi Ipchdnr d®wor king da
Publication generally occurs the0BR pdtmirt £ he
agencies to withdrTwnfuldesntdwdp uplgloicde tsilsd smpget dhitei o n
pha¥es.

Case law generaldyabBubpiptoyttsoawi alggmaw a rule fro
been published inrehenFedbaealk uR¥Ugdr vaw at tapkli gn,g ienf f
Kennecott Utawh @Qepmamle@tagfinihofr D. C. Circuit held
government did not violaer FOhA, APAewlenetrhd Regp

975 U.S.C. § 552.

98|d. § 552(a)(1)(D)seeid§ 553 ( d) ( rreoficed publieation.tofa substantive rufle) . For mor e
information on the Freedom of Infor maCRSReportR46238he a f fir mat i v
Freedom of Information Act (FOIA): A Legal Overvidw Danield. Sheffnerat 1115.

Courts have held that, under the APA, a legislative rule cannot become legally effective if it has not been published in

the Federal Registebee,e.g. Nat . Re s . DiHifjhwayJrafficiSafétyl Admin., 894 &.8d’9506 (2d

Cir. 2018) ( “doeshothawe ¢egal effactiuntint is published in the Federal Retjistey. Nat . Res . Def .
Councilv. EPA, 559 F.3d 561 5 6 5 ( D. CAgenCiésmmust pullish $ubstaftive rules in the Federal Register

to give themeffect. ) bu mane Soc’y of t he Un(2458, 202U S Dist. LEXKS 132378, BtA , No . 19
*18 (D.D.C. July 27, 202Q) “ rj alcdse where the agency does not consider a rule to be finalized, and the rule has not

been published in the FadéRegister, it does not constitute a finalized, legislative’tuje.

94 4 U. S. CThe griginabadd3two(ddplicate originals or certified copies of a document required or authorized

to be published bj44 U.S.C. §1509 . . .shall be filed witfOFR], which shall be open for that purpose during all

hours of the working days when the National Archives Building is open for official businse® id.§ 1505(a)(3)

( pr ovi ddoeuments ér elasses of documents that may be requiredbs@tdd i s hed by Act of Congres
“be published in the Federal Register?”).

1001 C.F.R. § 17.1see id§ 17.26)( Each document received shall be filed for public inspection only after it has been
received, processed and assigned a publicatiori’date.

1011d. § 17.2(b)(c); Jack M. Beermanmidnight Rules: A Reform AgendaMicH. J.ENVTL. & ADMIN. L. 285, 339
(2013).

1021 C.F.R§ 17.2(b)(c).

1031d. § 18.13(a)NAT’L ARCHIVES& RECORDSADMIN ., DOCUMENT DRAFTING HANDBOOK, at 5.3 (Apr. 2019),
https://www.archives.gov/files/federedgister/write/handbook/ddh.pdfeeBeermannsupranote 101, at340 (noting

that generally, OFR will not allow withdrawalalegdl a documen
justification such as a legal mistake in the drafting of the document

104 SeeNat. Res. Def. Council v. Per940 F.3d 1072 1 07 7 (9 t h rddarily, agedcieslage freeto“ [ O]

withdraw a proposed rule before it has been published in the Federal Register, even if the rule has received final agency

approval’ )Chenv.INS,9% . 3d 801, 805 (9th Cir . rulewdastopecqgme gffective it s own t ¢
only on the date of publication in the Federal Register.dnca¢ d a nc e wi t h s#ireative,ithiseuletvasC1 i nt on’
withdrawn from publication. It was nevsubsegently published; therefore, it has no legal effect and is not binding on

this court” )but seeXin-Chang Zhang v. Slattery, 859 F. Supp. 708, 713 (S.D.N.Y. 18@4jingthat an unpublished

rule that had been “signedrby utbhlei cAtttioornn eiyn Gehnee rFaeld,e’r ailn tReeng
a substantive benefit” on the petitioner, “became effectiv
Registet y,e v > d o n q535F.3dr73242d €iu 1095}

10588 F.3d 1191D.C. Cir. 1996).
10644 U.S.C. 8§ 150&t seq.
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he Ineteowraoruwethaithout providing tmwot ice anc
after OFR had received the rule and before
¢%Tthieo nc.cour t Epxeprlmmiitnteidn gt Maagtehndcriacws rteog 0 i 4t i on
ualtl mimhe el dse f dernes ufirdebslt i « ergaall @da s @ons appearin
ster areibbeconr bot ha”midochsastncdtkhsea bwsop w@milcies hi ng
g o Vse rrnengeunlta t i ons pfraoschdt®bdnse iDn Can Diamsdearilct Cour
cluded that agencies may also wPHhawawevr r ul es
hdrawal is not permitidéedcwhkendnonanyagegay T e sI7
l1ish ea Freudleer aln Rtehgi st er .

pension of Rules

some instances, an agency may suspend (or pos
dlines of a rule that has alreadys been publis
l ement ation n nt ba dreul & oo-ar neacoodmserintdte kreu Ineomhai keien g
l1H%#¢eo ko] lect additional ’snf mpime tHeoorh attoe oas s ar
lement a new presiddertctabveadmi nesmpoatarony po
Idi sahfet er a certain datWhthatapadchnes gyemetnine
pension with fcpeiarlt sa thda vreé&apelaaeccei menanotd, ¢t loa tr e ¢ o n
@ and “doofe si tnsoetl fs i mul t aneousiltyelcyondelya ya utt theo ra
e pending t'fHat reconsideration.

rts have uniformly held that suspension of a
ndment or fTehpiesa li so fb eac aruusleéa st hes eddfeicd i vpadate:

107Kenn
10819, at

ecott88 F.3d at 120D9.
1206.

1Hu ma n ey of3he Writed States v. USDAo. 1902458,2020 U.S. Dist. LEXIS 13237&t *21-26 (D.D.C.

July 27,

2020)seeida t  As3waq held irChen vINS[see supranote104, a signed, purportedly final rule that is

withdrawn and never published has no legal effect, and the Court sees no reasiuis whyld not be true regardless
ofwhethet he public i sexistencaoendlo)f (tchiet artuiloen” omi tt ed) .

110See Perry940 F.3d at 10780.

WEQg, Definition of “ WaAdditios of anfApplicabdity Date itot2@18 Clesan aRula, 83

Fed. Re g. 5200 (Feb. 6, 2018) (delaying effective date of
States” under the CWA in order to maintain status quo whil
definition).

112E g.,Council of S. Mountains, Inc. v. Donovan, 653 F.2d 573 (D.C. Cir. 1981) (upholding Mine Safety and Health

Ad mi

bl

nistration’s postponement of safety regulati-ons for <co

testing information regandg the equipment to be required under the rule).

13F g.,82 Fed. Reg. at 8499 (setting new effective date for 30 regulations in order to implement the Priebus
Memorandum).

114 See83 Fed. Reg. 5200.

Na t .

Res . Def. Council w.,89Nr3d95]111R ¢ Cir. 2Dk8p(ditifigiCleanAs f et y Ad mi

Council v. Pruitt, 862 F.3d 1, 9 (D.C. Cir. 2019ke alsa\ir Alliance Houston v. EPA, 906 F.3d 1049, 1065 (D.C.
Cir. 2018) (rejecting agency argument that statutory grant of authority to anfiendnaa 1 r ul e al s o authorize
delay a final rule merely because [the agencygbissideringr e vi s i ng it ”) .

1%Nat. Res. Def. Council v. Abraham, 355 F.3d 179, 194 (2d
duly promulgated standdr could be, in substance, tantamount to an amend
De f . Fund, Inc. V. EP A, 716 F.2d 915, 920 (D.C Cir 1983)
regulation normally constitutes substantive rulemaki under APA § 553.”); Nat. Res. Def.

F.2d 752, 76362 (3d Cir. 1982)See alsd.isa HeinzerlingUnreasonable Delays: The Legal Problems (So Far) of
Trump’s Deregull@t dray vRe di. madB(2P18) "y Re v. 13, 17
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ruliem that 1t gives an agency statement future e
be reyAsrwdth the promul gat i dsn doefa dal irnuelse ,h assu sap e n
“S“ubstantive effect on the obligation¥® of [regul
Such a d€ftestonre’gubhtedopiambtietatdtoms regul ated
parties of liabilif% they would otherwise face.

As a ,reswlrtt s regard rule suspensions as final a
reviPFwr an agency action to be r &MhewdShlpe emeder

Court has held t hat“i diatl amusadgrekddchPyh saucmmiwabtni otno b e

t he asgedneccyi si onnfakhidn gap raddetyei sosdy ii gthotbsl iograt i ons ha v
been dadtderr niirnoeth eghilc v ons e qu®h€leaamidilr fComwnci l v
Pruittthe D. C. Circuiterconcdpdredi tdgaftoran9 EPAa ps da
establishing new source performance standards ur
met hane and other pollutants “ebsys etnhtei aolilly aannd onradtet
del ayin’g tHh étdeacftehwe t his was equivalent to amendi
was thus a review®wble final agency action.
Additionak]l prottkd uARA requirements for rul emaki:r
suspensions. This irncnoutdiecse tahned rceoqmmer netme nut nsl ef sos

t he $st agtowtdes e exception or anothetl. FedRIant exce
Courts have noteds trhmlte mapkpilnyg nrge ¢ thier eAlRAnt s t o r u
agenci esmpflrooym ng] delay tactics to effectively r
statutorily mandated process fot®Siamiilsairdg, ot hreer
reinstatement of a prior rule falded eqund Inii hige swhae ¢ |
the relevant *equirements apply.

Reviewing courts typicaldéyfdocus( dDoar ai mutd @nsas pe
suspension effectively allows an agency to repea

117 Nat. Res. Def. Council683 F.2d at 7662.

U8 Envtl. Def. Fund, Inc. v. Gorsuch, 713 F.2d 802,-865D.C. Cir. 1983).

119 Clean Air Council 862 F.3d at &.

20The APA provides that “[a]lgency action madereisrovi ewable by
other adequate remedy in a court are subject to judicial r
the prerequisites to judicial review, SBRS Report R4469%n Introduction to Judicial Review of Federal Agency

Action, by Jared P. Colgereinafter ColeJudicial Reviey at 9-12.

1215 U.S.C. § 704.

122Bennett v. Spear, 520 U.S. 154, 173 (1997).

123 Clean Air Council 862 F.3d at 6. EPA issued the stay purst@mstection 307(d)(7)(B) of the Clean Air Act, which

provides that the agency may stay a rule for up to three months if the Administrator has initiated proceedings to

reconsider the rule if the CAA provisions for mandatory reconsideration apply. 42 UBC7®@)(7)(B). The Clean

Air Act requires EPA to convene reconsideration proceedings if it receives objections to a rule and the objector can

demonstrate that it was impracticable to raise the objection during the period for public comment, anddttios obj

“1s8 of central r el e v ald See als@ountillofeS. Mountaing) Ince v. Dofiovan, 653 F2d1 1 ¢ . ”
573,5798 0 nn . 26 & 28 (D.C. Cir. 1981) (concluding that the ¢
deferral of tle implementation of safety regulations for coal mine operators).

24Fg, Nat. Res. Def. Council v. Nat {14@Cy.2018.raffic Safety A

125 Air All. Houston v. EPA, 906 F.3d 1049, 1065 (D.C. Cir. 208e also Nat. Res. D€ounci| 683 F.2d at 762
(noting that allowing agencies to suspend rules without adhering to the-anticemment requirement could result in

the indirect repeal of a rule “simply by eliminating (or i
accomplishing without rulemaking something for which the s
126N, C. Growers’® Ass’>n, Inc. v. United Farm Workers, 702 F.3
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ally,ppeomwli gt tde and repeal of rules, the
be exempl fMmwadmdotenmee nAPA equirements 1f an
dst agtowtde c a u'¥Ru te xaccewprttisonhave held téhat an
ption to suspend or postpone a rule simpl
d t%Feo rr welxeample, in 2018, the U.S. Court

B ® o *35m
©CBE 3 X B e
S5 00 00 o0 S
(<IN BEal =T ¢’

271d. at 761.
1281d. at 765.

1291d. at 770.
13O|C|.

131S.C. Coastal Conservation League v. Pruitt, 318 F. Supp. 3d 959, 963 (D.S.C. 2018); Puget Soundkeeper All. v.
Wheeler, No. C18.342, 2018 WL 6169196 (W.D. Wash. Nov. 26, 2018). In November 2017, EPA and the Corps
proposed to add an applicability datetie 2015 Clean Water Rule, thereby delaying its implementation for two years.
Addition of an Applicability Date to 2015 Clean Water Rule, 82 Fed. Reg. 55,542 (Nov. 22, 2017). The proposed rule
provided a 23day period for public comment, solicited commenlyamn whether it would be appropriate to add an

t suspended 2008 regulatory change

t’sh art e a sad it sh ofucgrh st thsep eDre d
i n ttoh eq ulkesptairotnmetnhte rseufbussteadr
t o ‘rceolnesviadnetr aomrd e ipgdmiofnidd agtd yi s $ hes
hat the agency arbitrarily and capri

, Nowwot toQatscldomwe@moavidmsi ki ng down t he
lier regulation “whaer §yofigt’hubnedltrre guad a B¢

the National Highway Treffabl$ashegpoddmiami s
finitely suspend, without mnotice and comment
ompliance with ™ me ladeanhchaomagnhy i setsa mdiayr dsu.s pend

applicability date to the 2015 Rule, and declined to solic

waters” or on the regulation Idtah5564445he 2015 Clean Water
1825 U.S.C. § 553(b)(B).

133 pineros y Campesinos Unidos del Noroeste v. Pruitt, 293 F. Supp. 3d 1062, 1067 (N.D. Cal. 2018) (citing Clean Air
Council v. Pruitt, 862 F.3d 1, 9 (D.C. Cir. 201B3eeals!Nat 1 Educ. Ass’n v. De¥®s, 379
(N.D. Cal. 2019).

¥¥Nat. Res. Def. Council v. Nat’l Hwy. TButsteCduncilo$S fety Admin
Mountains, Inc. v. Donovan, 653 F.2d 573,882 ( D. C. Cir. 1981) (in an “extremely
Secretary® Labor’s deferral without notice or an opportunity

for coal mine operators when the agency had not completed field testing for the relevant safety equipment because the
agency did not realize, despits best efforts, that a postponement would be necessary for reasons beyond its control
until it was too late to follow noticandcomment procedures).
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postpone rules fortempi®utor Bsy pparsnosc,etdhugreadAlR Ar eaqtu i r
when doing so have received close scrutiny from

Post ponement Pending Judicial Review

The APA also permits 'snehffeattiyve odptoset pwntethaut up
anpeptunity for public comment,“anmfagkacyulféeé nds
that justi®@neocoequihaes . observed that the purpo
8705, unlike the other actameamd dars cus‘@all i 1t hli s
maintain the status quo in order to allow judici
ajumani®€ase law '‘oneagén8di0Es $§sClimited. District

generally atlbowoetw®geSn voindsy t o postpone rules th
rather than complBsawrdd¢eddAidedei taifiotnearl ltyh,e trhuel est at u
specify what an agency mu¢§jtusctoincsei "debra yieny hdielteesr mi r
legal challenges to a rule are pending.

Though federal appellate courts have not weighec
different apprBectofids .t Somendhtavei hgld that that
only idefnctyhed ianmgls all four of the factors that ar
preliminary injunction WAnbé¢ harl egpaktchakl émge¢ r
agencies need not consider whetbhhar mubea Iwegaglh dota
ot her three ™njunction factors.

Regardless of what framework thesy umwodat ieoom | afat
U. S8g*Ta 5, several courts have rejected recent age
rul ebefotrle and aefftfeerc ttitfifomsred ertxumlsepsl e, t he U. S. Di s
the District B&é&u€onl urhblalla fdheel dDeipmrt ment of Educa
support its stay of the implemowhteati ot ¢fovtiwdaedr
a‘boil &sphaement that pending 1litigation had rai s

1355 U.S.C. § 705. Section 705 also provides that the reviewing court may postpone the effectifardatency
action “[Jo]n such conditions as may be required and to the
ef f

n
> ffective

authority of reviewing courts to alter a rule?’s
136 Bauer v. DeVos, 325 F. Suppd 34, 10607 (D.D.C. 2018).

B'Becerra v. U.S. Dep’t of the Interior, 276 F. Supp. 3d 95
Interior could not delay oil and gas valwuationiav.ul e’ s ¢ omp
U.S. Bureau of Land Mgmt., 277 F. Supp. 3d 1106, 1121 (N.D. Cal. 2017) (discBssiaga andnoting that

“le]ffective and compliance dates have distinct meanings?”)
Supp. 3d 126, 151 (S.D.N.'2019).See alsdHeinzerling,supranote116, at 2627.

138 Sjerra Club v. Jackson, 833 F. Supp. 2d 1138@D.D.C. 2012)Nat. Res. Def. Coun¢iB62 F. Supp. 3d at 149;

Bauer, 325 F. Supp. 3d at 106. The fefactor test instructs courts to weigh the likelihood of success on the merits, the

possibility of irreparable harm absent an injunction, the balance of equities, and the public intesdsating

whether to issue a preliminary injunction. Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008). Courts have

also rejected the government8§705centetcommi thed tobayggenaged
under Sedbn 701(a)(2) of the APA and therefore unreviewablat. Res. Def. Counc¢iB62 F. Supp. 3d at 14%; 5

U.S.C. § 701(a)(2). For an overview of Section 701(a)(2)Cét®e Legal Sidebar LSB1053#,dicial Review of

Actions Legally Commi t,byDanietJoSheffner Agency ' s Discretion

139 Bauer, 325 F. Supp. 3d at 1%5.
140E g, Nat. Res. Def. CoungiB62 F. Supp.3dat1501 ( holding that Department of Energ
postponement of effectivdate of energy efficiency regulations was arbitrary and capriciBasjer, 325 F. Supp. 3d

74 (holding that Department of Education’s stay of 1impl e me
and capricious)Becerrg 276 F. Supp. 3d a68; California, 277 F. Supp. 3d at 1121.
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t hWhi t e ithosuuseed a me morandum to executive depart
Presspednmnm fongméahegFederal regulatory process

Admini ¥fThé¢imamorandum instructed agencies to

u
fi
me
a t

141Bauer, 325 F. Supp. 3d at 1610.
142|d_

143 SeeBeermannsupranote101, at 1;CRS Report R4261Midnight Rulemaking: Background and Options for
Congressby Maeve P. Carewt 1.

144 SeeCarey,supranote143 at 1.

145 5ee, e.gMemorandum from President Ronald Reagan to the Attorney General, Secretary of the Interior, Secretary
of Agriculture, Secretary of Commerce, Secretary of Labor, Secretary of Health and Human Services, Secretary of
Housing and Urbabevelopment, Secretary of Transportation, Secretary of Energy, Secretary of Education, and
Administrator of the Environmental Protection Agency (Jan. 29, 1981) [hereinafter Reagan Memorandum];
Memorandum from Reince Priebus, Assistant to the Presider@lartlof Staff, for the Heads of Executive

Departments and Agencies, 82 Fed. Reg. 8346 (Jan. 24, 2017) [hereinafter Priebus Memorandum]; Exec. Order 12291,
46 Fed. Reg. 13,193 (Feb. 17, 1981).

146 SeeCarey,supranote143 at 3-8; Priebus Memorandum, 82 Fed. Reg. at 8346. The modern presidential approach

to midnight rulemaking began in the Reagan Administration hascbeen used to some extent by each subsequent
administrationSeeReagan Memorandum; Exec. Order 12291, 46 Fed. Reg. 13191 (Feb. 17s&6&i3}o

Heinzerling,supranotell at 16. During the Reagan Administration, DOIJ”’
presidential suspension of the effective date of a final,
making” AhAeand,het herefore, need not be issued in complianc
Presidential Memorandum Delaying Proposed and Pending Regulafigdg. O.L.C. 5557 (1981).

147 See, e.gPriebus Memorandum, 82 Fed. Reg. at 8346; MemorandumRahm Emanuel, Assistant to the
President and Chief of Staff, for the Heads of Executive Departments and Agencies, 74 Fed. Reg. 4885 J&#35
26, 2009);seeCarey,supranotel43 at 3 n.13.

148 Memorandum from Ronald A. Klain, Assistant to the President and Chief of Staff, for the Heads of Executive
Departments and Agencies (Jan. 20, 20&ttps://www.whitehouse.gov/briefingpom/presidential
acions/2021/01/20/regulatoifyeezependingreview!.
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f refrapnopPpoemneg nbyrutfPesstuiilngan appointee or des.i
PresBddattrelwasewed and approved it ;

T withdraw tfthroosuelt ®¥ R had beby tsheen tp rtioo rOF R
admini bttanhoonyédprpubkbi ewednd approval as de
above; and

T conspiedteprofnam g6t0h ad agyfsf e crtuilpveed diag ks d oif n t
FederaloRegimumethhanthlhawet yet become

e
“for the pur paonsgeu ecssft iaofenvfi acwti ,n gl a w, and p
rai®e

Thme mor andumganaicecst epdlosat poning rules f-day 60 days

he
ffecti
olicy

comment per iledda yd uproisntgpiofmbeeiteébn tal 1 ow interested par
provide comments about 1issues o’fanfdicdotm,s ildaew, and
pending petitions for re®'bnsaldsoatnenhruavedvagaegn
“comder further delaying, or publishing for mnoti
such rules-dhgy piPdAgtohich a@Bpl e ment edahdemmem an
individ®%al basis.

Judicial Review of Rule Resci
As the fossesgonngugegests, the APA establishes sta
types of agency actions, which may apply to chal
must an agency show to justify itenr@2606iefibheof
APA directhsolodowmtlsa wtfawl and set aside "0afganhcy act
ar‘erbitrary, capricious, an abuse of™discretion,
Courts %Qappliyt rtarey st dhnada prfi cieovise w when reviewing
action that 1is nd®%) updriecciladd erdk vfireowm orfe wiudw.s and r
consideration of Dbot’h ahetisnbsashdmamhploifiagrechee ywmigtelm c

“9The memorandum explained taadefinediifthe APAlpbuta Edodhpot dnly to ‘ru
substantive action by an agency (normally published in the Federal Register) that promulgat&pexted to lead to

the promulgation of a final rule or regulation, including notices of inquiry, advance notices of proposed rulemaking,

and notices of proposed rulemakin a s  wanyl abency statement of general applicability and future effatt

sets forth a policy on a statutory, regulatory, or technical issue or an interpretation of a statutory or regulatoty issue

Id. (emphasis omitted).

0|, The memorandum was subject to “exceptions ugehtr om OMB all o
circumstances relating to health, safety, environmental, f
not apply to “any rules suHdect to statutory or judicial d
151 4.
1524,

153 5ee, e.glmplementation of Executiv®rder on Access to Affordable Li®aving Medications86 Fed. Reg. 7059,

7059 (J an .Ina@cérdance With the memorandum of January 20, 2021, from the AssistanPiesident

and Chief of Staff, . . . this actidemporarily delays for 60 dafi®m the date of the memorandum the effective date of

the finalr u 1 e Implemdntatibn of Executive Order on Access to Afible Lifes a vi n g Mepuhblishedt i ons , ~’
in the December 23, 2020, Federal Regiéter. (e mphasis omitted).

1545 U.S.C. 8 706(A). For additional discussion of the arbitrary and capricious standard of review, seéu@ali|
Review supranote120.

1555 U.S.C. § 706.
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statutory pemecnetdsu,r ailn crleuqduii wrg -at thadeo mpnreoncte dures f or
rul e m?king.

The Supreme Court elaborated on thMortaaitrary ar
Vehicle Manufacturers Associati@nav.e)®fimatme Far m
St d&dtaegmt he Court expmMashedxtmaneanhegertpgvant da

satisfactory explanatnomofiat rosnactiom brrd¢wednr
and the WA coumadewi ll typic¢ahbhty halfidfcatprake¢ ous
agency has relied on factors which Congress has
consider an important aspect of the problem, off
counter to the gewnicdgnowe befoeomwme itmpd aaasible that
di fference in view or "Hhepcodnttmoftahbeneyitsxpe
administrative record compiled by the agency anc
nosubstitute its judpBare nstupplry tah alta soifs tther awgphaly
that the agency® tself did not provide.

As discussed ’sabroevsec i sasni mangemfc ya substantive rule
a mnew s uhislteammtkii meg , and the same APA standards f
cont®xssat e HRarem Supreme Court aff i‘rremeesdonehdat age
anal’whén changbi0Owg rc otthres ep.ast four decades, the C.
srtingency of the standard of review®  or rule res

Althoughs representing a change in administratic
standard of review as ot Hreeraesrdunle o,lfaenm tiatwsnncy mu s
change 1T hfrolaiscoyned e xpmluametmean means that an ag
certain elements 1in i1its analysis in addition to
rules. First, thédepaerneye misomexpdBPppentsesgul at

156|1d,§ 553; FCC v. Fox Television Stations, Inc. , 556 U. S. 50
extent of judicial authority to review executive agency ac

157463 U.S. 29 (1983).

Mot or Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. C
Lines v. United States, 371 U.S. 156, 168 (1962)).

159|d_

%0|dA reviewing court may, however, u pebsahanlidealclarityiftke wher e t he

agency’ s path may rl&k(quotimngnBownary Transp., Idci vs ArkandBsst [reight Sys. Inc.,
419 U.S. 281, 286 (1974).

5 U.S.C. § 706(2) (enumerating c on daction, findings,andder which cou
conclusions”); FCC v. Fox Tel e Seealddyno nfitnagt ivo.n sU. S5 5 6Delp.”St. 050
277 F. Supp. 1197, 1212 (D. Wyo. 2003) (applying arbitrary and capricious standard of review in considering U.S.

Fores Service rule regarding protection of roadless wildermne
2d 874, 904 (N.D. Cal. 2006) (applying arbitrary and capricious standard to review of the earlier roadless rule).

162 State Farm463 U.S. ab7 (quoting Greater Boston Television Corp. v. FCC, 444 F.2d 841, 852 (D.C. Cir. 1971)).
163 See id, Fox, 556 U.S. at 514; Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117;2428016).

164 Fox, 556 U.S. at 514. In ruling that the standard of review when considering the substance of a rule rescission is no

more or less stringent, the Court rejected the Second and
precedent required a more stawgial justification when an agency changes its positahr{discussing-ox Television

Stations, Inc. v. FC(A89 F.3d 444, 4567 (2d Cir. 2007), and NAACP v. FCC, 682 F.2d 993, 998 (D.C Cir. 1982)).

See also Encindl36 S. Ct. at 2127 (Ginsburg, b,a cur ring) (emphasizing that “where an
prior position, there is-andoaphecpgbtenecedvsewh)ipnrddl ofomnbat!
Becerra v. Azar, 950 F.3d 1067, 1096 (9th Cir. 2020) (noting that initkahag y pos i ti ons are “not 1inst

£}

stone, and changes in agency policy therefore are not sub
185Encing136S.Ctat 2125 ( “Agencies are free to change their exist:]
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“may not . . . depart from a prior policy sub si
boo®&% his explanation must come at the time the
it has completed reconsideratfon or finalized a

The requiremefsth otwh atth aatn tahgearcyare g'adodsr maostaqns f
however, fedamondgt matsed stad is facurintonet hatw pbe¢icgasc
are better than t’ H% nrsetaesaodn s afso rt hteh eS ubplrde moen eC.o u r t
Fox Tel evi s i,om nS taagteinocnys ‘inlebeadc tomd ynswmopvol i cy 1 s pe
the statute, that &hdrehatethoodgenayohsl fevesti
conscious change of "°dwmr manygdequatualsy ainwdisg ataams .
“‘need not . . . provide a more detailed justific
creataedloam® slate.

Where an agency is changing a prior rtule, that g
agency must consider as pakdax oFeliawi,sricchre ohteadt idemnr
Supreme Court identadfiaegletovpy mrsatmpgroevi fFd ras tmor e
justification whreens tist uipsosnu efsa cat uraull ef itnhdaitn gs t hat
underl ay i’5Anp raigeern cpfo immpyly yn odti s regard contrary or
factual detetmmadée¢ iomsthadapast, any more than it
when it write¥%?Fon anbQaalnikfeosrlnaitae .vt.h eB eUr. nSh.a rdits t r i ¢
Court for the Northern District of ®alifornia he
(BLlM) rescission of a rule governing waste preve
capricious because the agency™Spiekeditcaldddr ¢he
agency ignored several indepentdeatr wlive,r sampgdtdid
explain why it disagreed with the ¥onclusions or
Second, the Supr eFmex Tedvrety itsh wina aSg ead ci ioenss must ¢ on

“Serious 1 e’ltihaantc ea rien taefgfeescitne’dff dbiys cay Icehmennt of agen
decisionmaking has been of increasikgcimberest t
Mot orcars, LLChe. CNavarsvruck down a 2011 Depart

explanat on for the change.”) (citing Nat’l Cable &-Telecomms.
82 (2005); Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 83-6863P84)).

166 Fox, 556 U.S. at 514.

167State Farm463 U.S.at52 not i ng that a reasonable explanation should i
regulation before engaging in a search for further evidenc
(holding that an age nwhileitfurther studipcthe progsam was frbittary gnd cagriciaus).

See als@ethany A. Davis Noll & Denise A. Graberegulation: Process and Procedures that Govern Agency

Decisionmaking in an Era of RollbagkK38 ENERGY L.J. 269, 27879 (2017).

168 Fox, 556 U.S. at 514.

1691d. at 515.

17014,

171 I1d.
1721d. at 537 (Kennedy, J., concurring in part and concurring in the judgment).
173 California v. Bernhardt, 472 F. Supp. 3d 573,800(N.D. Cal. 2020).

1741d. See also State Farm63 U.S. at 4FB1 (invalidatingte Nat i onal Hi ghway Traffic and Saf
rescission of a rule requiring automobile manufacturers to install passive car safety restraints because the agency did

not address the benefits of airbags or the earlier finding that such resameddises); Organized Village of Kake v.

USDA, 795 F.3d 956, 969 (9th Cir. 2015) (holding that U.S.

management rule was arbitrary and capricious pbsedcaause the a

prohibitive risk to the . . . environment only two years b

175 Fox, 556 U.S. at 515.
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woul dh dtdhvee e fdeicti o aet omobile dealerships to
certain cov¥ifedaempioyeemnterpretation dating to
the position that those employeésThwe rCoumrdt neort teidt
t hat he Detpfafretreedntbarel’foanytexphangeéipn position
regulation, and cenrbttdedat bhatwas henagdeqgqugte 1in
reliance intere¥WsiasafhgcfodsbheemK¢gnnkdy, padud
particularly close attention to the fadst that de
prior policy and would need to make major change
avosdbst"Eh8Aalit®bility.

Th@upreme Court has ¢ ontnieneude dt ot oc oennspihdaesri zree laigaenncc
Depart ment of Homel and Security w.heReCgeunrtts hoefl dt
54 opinion that the Depar(tBnjfeSnsd sodii shib mtchanbDe Secmne
Action for Childhood ArrivalTheDPMALA pnbgramive
established eight years earlier by the Obama Adn
unlawfully present 1ndi viedsuaalss cvhhiol darrerni,v eidn cilnu dtik
relief from remova¥Omedofvotrtke afulthws itzlad i Smpr e me
with’sDHSscission of 't hse fpariolgurraem twa sc otnhsei daegre ntchye
DACA recipients antlhe¢émobaead coomecttedr ¢l y on the
educational, professit®CnaliimgadfdhpEiscidma]l endeavor
Mot oncahse Court held that 1t would be arbitrary
course and fcaioltsmttroi o msk er e’lait abmodme nidn tnegr esotlsi cy may
engen®Whede DHS had discretion to conclude that
that other concerns outweighed any reliance 1nte

mi n mmmuassts € s S whet her there were reliance 1ntere
significant, and weigh any such™interests agains

DHS created and then rescinde-dnddA@menthr ough me mo

rul e makicnogmmeSnotmaet or s have observed, however, t ha

expanded focus on reliance interest Unndejrudicial
EncamnldHS v. ,Rdgentss possible that remdareving cour:t
robustly address reliance interests when rescinoc

To the extent a rule rescission 1nvolves an 1nte

with t hse pargieamrc yappr oach, such an interpndetation

176 Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117 (2016).

1771d. at 2123.

178|d. at 2126.

179|C|.

180140 S. Ct. 1891 (2020). Fadditional discussion of DHS v. Regents of the University of CaliforniaC&s& Legal
Sidebar LSB10497Supreme Court: DACA Rescission Violated the AR/ABen Harrington

181 See generallCRS Report R5158,An Overview of Discretionary Reprieves from Removal: Deferred Action,
DACA, TPS, and Otherby Ben Harringtonat 1314.

182Regents140 S. Ct. at 19134,
1831d. at 1913
1841d. at 191415.

185 William Yeatman,Taking a Hard Look at DHS v. Regents of the University of CalifpifiaE JOURNAL ON
ReEGULATION NoTICE& COMMENT (June 25, 2020), https://www.yalejreg.com/nc/takédgardlook-at-dhsv-regents
of-the-universityof-california-by-william-yeatman/.
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thestwp framew@€hkveunl UnS§dAdin Inc. v. XNatural R,
Under step on®whedadwenrt sComegmrsisderthas directly spok
isWELf “tslopat is the ?amdo wrftc trhues tnfaaid ol garotuls d y
expressed i n’t®Whte roef aCosngrteustse. i s silent or ambig
mosvtto step two and must defer to a reasonable ag
have otherwigsenteazolledusidinffe

Courts mcynsddenrdbl yt d eass adgefrearye nicret er pretation
previous interpretat¥Anr eosfcias ssitmrnt utt Wraetiatsf caanidelndi nti s t
e xpl a”mactqiuad r ¢ me natl liys dperfoeccetdiuvre, and t hus unlawful
therefore iGh envartew fne itAmtadle eadl tthoo u’'s hi aheager¢ wtions
own regulations are goverChhed rwiwpl aa driedsfeirssito o rafr
rubkepremised on an agency reinterpreting a priot
changes must Friekaeswoinseed ieaxnpllluadneal thi orma,r ¢ 1'% recei ve d
Finally, after a rule has beenechal laccthgedi,e am aog
through 1itigation t haanawomnledn to rrduilneanraikliyn gr eaqsu idrec
above. Such examples, however, depend upon out si
court decisions t haftultlhye caognetnrcoyl )i,t saenldf adroee st hneorte
of thi% report

Nat’>l Cable & Telecomms. Ass’n v. Brand X Internet Servs.

not a basis for declining to Cheurdnffamework Wrexpkigedncy’s interpre
inconsistency is, at mostreason for holding an interpretation to be an arbitrary and capricious change from agency
practice under the Administrative Procedure Act. ”). The pr
characteristics o febeybndthesgapeof this reporta Fot furtbendiscubsion of deference to

agency interpretations of statutes and regulations, seeJddieijal Reviewsupranote120, at 1218.

187Chevron, U.S.A,, Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 842 (1984).
188|d, at 84243.

1891d. at 843. Recent trends suggest that the Supreme Court could iGheswori s s cope. For additional
seeCRS Legal Sidebar LSB1020Beference and its Discontents: Will the Supreme Court Overrule Chevign?
Valerie C. Brannon and Jared P. Cole

190 Good Samaritan Hospital v. Shalala, 508 U.S. 402, 4193)19
191 Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 22852016).

Kisor v. Wilkie, 139 S. Ct. 2400, 2418 (2019) (discussing
their regulations as set forth Auer v. Robbins519 U.S. 4571997)).

193 Agencies occasionally confess error and decline to defend a rule in pending litigation, particularly where it is the

prior administration’s rule that is subject to litigation.
rule rescission process, which can result in a complicated tangle of agency actions. This process is evident in the

progress of two related rules issued by BLM to address methane emissions from oil and gas operations on public lands.

In 2016, BLM issued the ¥ste Prevention Rule to achieve reductions in waste from oil and gas flaring, venting, and

equipment leaks. Waste Prevention, Production Subject to Royalties, and Resource Conservation, 81 Fed. Reg. 6,616

(Feb. 8, 2016). After the rule was challenged mthS. District Court for the District of Wyoming, the Trump

Administration postponed compliance dates for certain provisions of the rule pursuant to 5 U.S.C. § 705. Waste

Prevention, Production Subject to Royalties, and Resource Conservation; Postpaiéeetain Compliance Dates,

82 Fed. Reg. 27,430 (June 15, 2017). The U.S. District Court for the Northern District of California then overturned the
postponement. California v. U.S. Bureau of Land Mgmt., 277 F. Supp. 3d 1106 (N.D. Cal. 2017). BLM sathsequ

issued a rule suspending certain requirements of the 2016 rule, Waste Prevention, Production Subject to Royalties, and
Resource Conservation; Delay and Suspension of Certain Requirements, 82 Fed. Reg. 58,050 (Dec. 8, 2017), which the

court also enjaied. California v. U.S. Bureau of Land Mgmt., 286 F. Supp. 3d 1054 (N.D. Cal. 2018). Next, BLM

issued a final rule rescinding and modifying portions of the 2016 rule. Waste Prevention, Production Subject to

Royalties, and Resource Conservation; Rescissi®evision of Certain Requirements, 83 Fed. Reg. 49,184 (Sept. 28,

2018). On July 15, 2020, the Northern District of California vacated the 2018 rule. California v. Bernhardt, 2020 WL

4001480 (N.D. Cal. Jul. 15, 2020). In a brief filed in August 2020gtivernment confessed error in the Wyoming
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In sum, the rescission of agency rules that are
saffier bitrary "stdndapdi off ogudicial reaewilew.as the
This means that an agency must provide a reasonece
standard is no more stringent than for other age
administratewssopoelifimmad @ssagkaaciyn position gener a
explain the departygappfooaamht hehpwibhatreghde¢ne oare
new policy (but not necessarily that the new pol
contradictory foancstiudaelr frienldiianngcse, ianntde rce st s t hat a

Considerations for Congress

Congress has a number of options for altering t1l
agency may rescindeesrc nogrcheanndepgrdutl elsgd ot sfewlrf . For
example, Congress can overturn or alter a partic
pow®Admini sgenties are creatures of statute and
been delegated WbhuhemaebpymgEgongets srdusloee wanl es s it
does so pursuant to a rtAeadaptuusstasuiComgrgnsanmac
authorize or require an agency to’sissrsudesrules, i
througmatdhd egao s 1'Ftoirv ee xparnopclees,s .in 2017, Congress
Trumpgned 1into 1 awMeat rboiploll irteasnc iPnldainnnga ntghoe®r gadi z a
Planning Ar ¢&whRetho thm dr tbleen promul gated by the F.
Admii stration and Federal Tra®dhet Adminmisetsdabien
litigation. Federal Respondents’ Supplemental Merits Respo

cv-00285, ECF No. 278 (D. Wyo. Aug. 18, 2020). The District of Wyoming vacated all but two devamdsions of

the 2016 rule on October 8, 2020. Order on Petitions for R
the Interior, No. 1&v-0 0 2 8 5, ECF No. 284 (D. Wy o . Au g. 18, 2020) . For f
litigation posture, see William W. BuzbeBeregulatory Splintering94 CHi.-KeENTL.R. 439, 45254 (2019).

1945eeU.S.ConsT.a r t . All Jegisfativeé Powefs herein granted shall be vested in a Congress of the United States,

which shall consist of a Senate aiduse of Representativés)Congress may also by statute prohibit an agency from

amending or repealing a regulation.

19%5Seel n Unioh ofElec, Radio & Mach. Workers, AFCIOv. NLRB,502F.2d349 353 =n. * (Bn C Cir . 197
administrative agency. .is a creature of the statute tiought it into existence . . . [ankgs no powers except those

specifically conferred upon it by statute)accordClean Air Council v. Pruitt, 862 F.3d 1, 9 (D.C. Cir. 2017) (per

curiam) ( “[ thatadmiristsativa ageénocias mayiact only pursuant to authdetggated to them by

Congress.”) (intermnal quotation marks and citation omitted
196 SeeBowen v. Georgetown Univ. Hosp.,488U.S.2042 08 ( 1988) (“It is axiematic that
powerto promulgate legislative regulations is limited to the authority deledpated Congress . ”) . It foll ows

Congress can by statute prohibit or limit an agency’s exis
relevant grant of statutory autlitgr

197SeeCRS ReportR4544Z ongres s 's Aut hority to Influeypby®oddand Control |
Garvey and Daniel J. Sheffnext 9. Further, amendments to the statute granting an agéeaking authority could

require the agency to amend or repeal a rule issued under such aulem@tgrey,supranote143 at 10;see, e.g.

Repeal of Regulations Concerning the Rural Telephone Bank, the Public Television Station Digital Transition Grant

Program, and the Local Television Loan Guarantee Program, 84 Fed. Rd@ 8%ov. 7, 2019j§adjusting the Code

of Federal Regulations and difying rules to remove references to several Rural Utilities Service programs that

Congress repealed in the 2018 Agricultural Improvement Act)

19881 Fed. Reg. 93,448 (Dec. 20, 2016).
199pyh, L. No. 1183, 131 Stat. 845 (May 12, 2017).
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For exampl e ,®stpheec iCfoincsaulmeyr pPrroovdiudcets Sta
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tp vablliiam B pr op os a It teo] er eivno ktehe Fe d drn anlg hbRe gi st e
writtend®®Amdseatvtacaoinen is onl $depteerrrmitnteesd i f
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200 Id

201 For informdion on the CRA, se€RS Report R4399Zhe Congressional Review Act (CRA): Frequently Asked

Questionsby Maeve P. Carey and Christopher M. Da@RS Report R45248 he Congressional Review Act:

Det ermining Which “Rul es ’ byMalerig C. Brannos antl Maeve P.cCdesreinafte€ o n g r e s s
Brannon & Carey;* R u [];&CRS’In Focus IF10023he Congressional Review Act (CRBY Maeve P. Carey and

Christopher M. DavisCRS In Focus IF11096, h ¢ Congres si onal Review Act: Defining
Rule an Agency Did Not Submit tor@mess by Maeve P. Carey and Valerie C. Brannon

20235ee5 U.S.C. 88 801(a)b), 802;see supraote9l.
2035 U.S.C.§ 801(b)(2).

204|d_
205SeeBrannon & Carey;* R u ’supranote20l, at131 2. The CRA adopts the definition o
subject to three exceptions. 5U.S.C.8834) . As discussed above, the APA’s defini

rules with the force of law that must go through notice and comment, but also proceduraiterastive rules, and

general policy statements, which are not required to undedomsoceduredd. 88§ 551(4), 553(b)(A)see supra
“Exceptioa@andComm®Nnti Beocedures.” Thus, in addition to legis
agency statements often referred to as guidance documents may also potentially be ggubmeERA, subject to the

act s e Seeddptts BO#(B)A)C); Brannon & Carey;” R u I’ gupranote20l, at 1112.

206 See supraext accorpanying noteg8-49.

20715 U.S.C. 88 205&t seq.

28Geeid§ 2052(a)(6) (defining “[clJonsumer product safety rule

2094, § 2058(h).
210 I1d.

2MCfAm. Inst. of Certified Publ8 AcPoGnt@nts 018§ RS(efpghbaiFnin
rulemak ng procedures apply by default?”).
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Congress has neoawe rp ltehnea rpyr cawuitshioorn td9f nfaddst i onf e
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Supreme Courttlcasgs cnaencegnibeed,gency discretion to
puttdmgi ctei ons i n .t Loopnegrraetsisv emasyt, a tpuutressu a nt t o
pur se, p roochyl bfirto m nu saignegf ifnuaaldisziemprl vddtFsa.t o p ,
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2125ee generallCRS Report R4641Gongres s 's Power Over Appropriations: Cons't
Provisions by Sean M. Stiff

213Lincoln v. Vigil, 508 U.S. 182193 (1993)cf. U.S.ConsT.a r t . 1 , o§Momey shall be dran frorti thie

Treasury, but in Consequen)e of Appropriations made by Law

214 SeeCarey,supranote143 at 1213.
215 SeeFurther Consolidated Appropriations Act, 2020, Pub. L. No-34,6div. A, tit. |, 133 Stat. 2534, 2546 (Dec. 20,

k)

2019) . For more information on Congress’s fundsupntag aut horit
notel97, at 13-14.
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