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Originally enactedn 1966, the Freedom of Information Act (FOI&3tabliskesa threepart Legislative Attorney
systemthatrequitesfederalagenciego disclog a large swath @fovernmentnformationto the

public. First, FOIA directs agencige publishsubstantiveand proceduraiules along with

certain other important government mdals in the Federal Registebecondpn a proactive

basis agenciesnust electronically disclose a septe set ofnformationthat consists of, among

otherthings, fnal adjudicative opinions and certaifiequently request&decords And lastly, FOIArequiresagencieso
discloseall covered recordsot made available pursuant to the aforementioned affirmative disclosure protasions

individuals, corporatins, and others upon request.

August 24, 2020

While FOIA’s main purpose is to inform the public of the operat of the federal governmetihe acts draftersalsosought
to protect certain private and governmental interests frorfattis disclosure obligation&OIA, therefore contains nine
enumerated exemptiorfsom disclosure thgbermit—buttheydo notrequire—agencies to withhold range ofnformation,
includingcertain classied national securitynatters confidential financial information, law enforcemertordsanda
variety of materials and types of informatiexempéd by other statutesAnd FOIA contains threéexclusions that
authorize agencies to trezrtainlaw enforcement records as if they do not fall within FGl&overage.

FOIA alsoauthorizs requesters &eek judicial review o&n agencis decision to withholdecords Federal district courts
may “‘enjoin [an] agency from withholding agency recdrdad“order the production of any agen®cords improperly
withheld?” Judicial decisions-including Supreme Courdecisions—have often informed or provided the impetus for
congressional amendments to FOIA.

AlthoughCongresss not subject té-OIA, the actmay inform communications between the legislative branch and +FOIA
covered entitiedJnder 5 U.S.C. 8§ 552(dan agency may néwvithhold information from Congre3®n the basis that such
information iscovered by a FOlA&xempton (although the provision does not dictate whether anaitwrce of law, such as
executive privilege, maghieldinformation from disclosuie The executive branch has interpretiids provisionto apply to
each house of Congress and congressional committeeggermriallynot to individual Members, whose requests for
information are generally treated as sgbje the same FOIA rules as requests from the public. This interpretation is not
uniformly shared, with at least one federal appellate court interp@is@ (d)asapplying toindividual Members acting in
their official capacitiesln addition, althouglCongress is under no obligation to disclose its materials pursuant tq FOIA
whether acongressional documepbssessed by agencyis subject to FOIA depends on whetl@angress clearly
expressed its intention to retain control overgpecificdocument

Lastly, although FOIA is the primary statutory mechanism by which the public may gain access to federal government
records and information, other lawspecifically the Federal Advisory Committee AGHvernment in th&unshine Act,

and Privacy Act-also ®t forth rights and limitationesnt he public’s access to government
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he Freedom of I nfcommatrisomnActhe( HP@IbA)Y ¢ a ri ght

agency 1 AFeofrBnfABsA em.a ¢ t Ankmitni stthreati ve ®Procedure

had required agencies to make certiaci.n Bguotver nn
the exceptions t’» gubtlosiunféormathenARAction hac
FOI'sA dr dbfetcearme, tshtea trmatjoorry excuse for withholding
publi®Thé¢ eavxcepti.dFms weraempHreq wihtghelmalid si cfoaurlda t i o
doing “so twhe puwhld T omanteresodf —owhfeinc iianlf orrencactrido n
“hel df icdoennt i al f or®lgo ad dd & wsoep, ( bt hhied .AiIPnAf or mat i on s
lackepgrovision authorizing a pessdacitoi soretko j udi
withhold nformation.

Tor ect iAfPApteh e ei ved f aihleuirpen Wtldoe fpuraotvei daec cess t o go

infor Oomigemasted FOIA in 1966 .aslmnFQ@QImek,ndG@emgr et s
sought to establish a “@stlhtaadrpyhislekesdamh o haft e mb c
informhtednosmfrlme ai l ability of Government 1infor mat
el ect®@oae€fect usa tdee sCiorneg rfeosrs r obust public access
e st abal itshhaee ¢ o fy s d ic sheyl owshuircehmuasggte necli e se af 1 arge s wa
recoridsf amnitfaityFsOthdAl r @ g¢ s ci e s “stucb spwmhmltiisvle rules of
applidpbodeéedwyr aslp ercuoltfehsed ainmpor t ant government ma
Feder alSReecgppnadt @ r pr o aacgteinme sebatsriosn,i cally discl ose
et of agencnyc liundfionngmagt iodther t hings., final adjud:

frequentIP’yecé¢'yaebjiclOl Aeduiesen system eof disclo:
thdd ] xcept witthhe mescpeaaodts tmd’'dke asdsth aplrewtadce i wred edri s ¢ 1
pr oviag eomdsii,se ccloovseer ¢ dt or eicnodridvsi dual s, corporations,
requiest

FOI'sA tripartite siymsppttnm od p da s ¢d ©6 uaienrfaoyr noaft ifoend e r
and recopudsvate individual s, ,reasneda rocthhaerrs ,p a rotuirensa
addidionl,os ur emawn deri nEOliGowfhgismaatsitoern ttioon t hat may
its oovdr £Ogi¢ r e d PAgeaneée esour t‘F MlaA irse ntahrek elde,gi s 1 a

15U.S.C. §552.

2SeePratt v. Webster, 673 F. 2 dwastedaRted byt QoAgregsDn oftler to@rovidea 1 9 8 2 ) ( “ [
statutory right opublic access to documents aedords held by agencies of the federal government.

85 U.S.C. 88 5559, 70106.

4H.R.REP. No. 1497, at 3 (1966)%ee als@.REP. No. 813, at 5 (1965) (explaining that the AR&public information
section allowed agencies fwithhold almostanything from any citizen under [its] vague standargls.

55 U.S.C. § 1002 (amended by Pub. L. No489, 80 Stat. 150 (1966)).

61d. § 1002(c);see also,e.gid.( 1 i mi ting the availability of matters of
concerSeadl®R’Rgp.No. 1497, at5% ( 1966) (discussing agencies’ abuse
section).

7 S.Rep. No. 813, at 5 (1965).

81d. at 3;H.R.ReP. No. 1497, at 12 (1966).

9 SeeFed. Open Mkt. Comm. of Fed. Reserve Sys. v. Me#d3 U.S. 39, 352 (1979).

105 U.S.C. § 552(a)(1)d. § 552(a)(1)(C), (D).

111d. § 552(a)(2)id. § 552(a)(2)(A), (D).

121d.§552(a)(3)seeid§ 552 (a)(4)(B) (providing that federal district
from withholding agency records and to order the productio
13Seege.g, Letter to Donald J. Trump, President, frRapresentative Don Beyer, et al., at 2 (Apr. 6, 2018),
https://beyer.house.gov/news/documentsingle.aspx?Document|¥d@d&ibing information revealed by a FOIA

request abouhe activities of an Environmental Protection Agency (EPA) task force in letter urging the President to

f

of fi
of t
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embodi ment of’s]J] datmiods hBJdaugndleiigsht 1 s . . . t he be
disinf®®ctants.

=
=

iH@I'sA main pur pdhe ipsf thiled coipnefroafteidoenrsa o f& otvheer n me n

thesadtasbdéttghs to protect certain privatse and govV
disclosur ®FOhAingattiaoms. nifnreo me xdei mspathidodmosr B wteh a t

do not,agequire itnof owintahthtodlddddér are ot her wise subje
availwbdtdhiet witMots uR Q®USA ni ne eenxuenmeprdaideerdsi gne d t
protectf aagaiymagremse rtahlat may ®whske foomeds scodéonsarsn
spéect types WBafn d nofnoer manuchoermpoowr saf ¢tcaso i s on b & ri n
federal®sdhomgietssi tnhi ne exemptions, ““KOI AAsdomtsai ns
t hat ceo feasipne ci al ly s enstitried®b fldasve ceonr fdost cpernoetne ¢ t e d
exclusion are subjectmatypbraaF Ol Aerequestds asm ngtn
requir &mOh?As of

Ityhe statute aut hoirni zfeesd earmaqla gosobdeerytsi sti @ nc t aol 1 e
thgpuledsr teec 3°F d d e r a1l d ins Yernij coti nc Jwrnt]s agency from
hebkbdneg darnddsr dechre prodwmaygdé mayg oy operly

Rel d.

is preqpwirdes ah ODb*Feirrtwhte we ogdmkeo yst edimst ahatt he
oopfe agednesicé¢o®surandbit fFOEhel Aroenpspmd vi des an over vie

s, t
t h
t h
t h

H £ 2C
R

7]
o

s

request the EPA Administrator’s resignation).

14N.H. Right to Life v. HHS, 778 F.3d 43, 48 (1st Cir. 2015) (internal quotation marks omitted) (atten in

original) (quotingLouis D. BRANDEIS, OTHER PEOPLE S MONEY AND How THEBANKERS USEIT 92 (Frederick A. Stokes

Co. ed. 1914)).

15DOD v. Fed. Labor Relations Auth., 510 U.S. 487,495 (1994)x pl ai ning that “the core purpo
contributing significantly to public understanditog the operations or activities of the governmigeimphasis and

internal quotation marks omitte(juotingDOJ v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 777

(1989)).

16 S.ReP. No. 813, at 3 (185); FBI v. Abramson, 456 U.S. 615, 621 (1982).

175 U.S.C. § 552(b)(1§9).

18 See, e.gid. 8§ 552(b)(1) (appropriately classified national security mattéod4) (trade secrets or certain

commercial or financial information submitted to the governrbgra third party)(b)(7) (certain law enforcement

records).

19 See id§ 552(b)(8) (certain financial institution reports), (b)(9) (geological and geophysical information concerning

wells).

201d. § 552(b)(3).

211d. § 552(c); Edwin Meese llI, Attorney Gemet > s Me mor andum on the 1986 Amendment s
Information Act, at 2 (Dec. 198Thereinafter Meese Memorandum],

https://www.justice.gov/archive/oip/86agmemo.htm

225 U.S.C.8 552(9(1)-(3).

231d. § 552(a)(4)(B).

241d.

25This report is not intended to provide an exhaustive account of all topics related to FOIA. Sources that analyze FOIA

in greater detail includéMes T. O’REILLY , FEDERAL INFORMATION DIscLOSURE(2019 ed.) andOJ, OFFICE OF INFO.

PoL’y, GUIDE TO THEFREEDOM OFINFORMATION ACT (last updated Aug. 4, 2020https://www.justice.gov/oip/dej
guidefreedominformationact0. An examinationofagn ci es’ administrat iCR:IRepof FOI A can b
R41933,The Freedom of Information Act (FOIA): Background, Legislation, and Policy Iskyddeghan M. Stuessy

%6 See infra‘Key Terms ”
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FOI'sA tdr € elresqur e?eFmoe nl tashihm g§ ¢ utshsei orne p oeratc hr eovfi e ws
FOI'sA nine ¢&xanpldtmamtiitechnr,ee 1 ec o PAfstacawwelr ws ieowvn s .
ofelectedncejsmdingi al reviewoofwiagechmdwndendiosrimarsi
FOI*®,his driespccurwte e s opics of potent istslp eicnita8lr easctc etsos
prov%whlopznrhovtlhlaets FOI' A does n“bd awunthboldeiafenmactet:
Congi3 essd the status of dFOI¥Arasstshiriesmpaolr tr edd srcdiss sEmn
t hre ot her 1l aws that, li1ke FOI A, govern the ava
informations agniefdicamenntit tsu toed t h és foepdeenr aglo vgeor vnenrennnte
information legal regimdde(ck MEHOPe¢emanle nAd v ins dthy
Sunshine Act®adBS8dinRrhii*naec WcAot

Ke fer ms

FOI A generally faegqevhicoye sfa gen by Tevaiolnadlbl ¢ t o t he p
and specafiycpbwhyponequ®KQIsA tdhpeenh 0o weetqeerv,e ¢ Y

feder atld iesnctliotsye gover nment imufsotr anaw d rodknds tecednottsitetey p u
evepriyece of iitn fpoorAmadosestels r shaamws a ri ghktotrdsraadievye
t haecEhree key st atFudlsAr g e he r mdalgsedhbepyang e ncy

r e ¢ 0fadnsd “a(n3y) p®Thmeandfmagch hef ed d tea smshiinceh entities
must comply with FOboleA,d iwsheaalde sneadt it @ h awdnts F Ghiu A d
grants trleequreisghtantdo receive records.

“Agency

FOIrAequagen’toesdisclose a broad arTrhaey '#PfA i nf or mat
general definitiondesfeftangeeshacsgiam bt hld.rS t . of Sl
Gover nment of the United States, whet her or not
age fi*%FyO.leAmbr a cegesndmhd s nipi ownti khfimokirh e’spauwcrtp 6 hes ,

t e fiimn c laundye se xecutive departmementmicbrparptdemart
Government controlled corporation, or other esta

27 See infra‘Access tadGovernment Informatioknder FOIA »
28 See infra‘Exemptions ”

2% See infra‘Exclusions

30 See infra‘FOIA-Related Litigation Selected Issues”

315 U.S.C. § 552(d).

32 See infra‘Selected Issuesf Potential Interest fo€ongress
335 U.S.C. app. 2.

341d. § 552b.

351d. § 552a;see infra“Related Open Government and Information La®&CA, the Sunshine Act, anthe Privacy
Act. ”

35 U.S.C. § 552(3)(3)(A), (4)(B).

37 Seed. 88 551(1), 552(f)(2)see alsoid§ 552 (a) (3)(A) (requiring that “each agen
promptly avail aatploperrequepto n recei ving

% See id§ 552(a)(4)(B).

% Sedd. § 552(a)(3)(A).

401d. 8 551(1). Several entities are explicitly excepted from this definiBer, e.gid. § 551(1)(A) (Congress), (B)
(federal courts).
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Government (including the Executive Office of th
agefi**Wh.i 1 ¢ t hiisn cdlaufdienst g etolmew aft ehd eorfa 1d ogeosv enrontme nt , i
encompass the entire federdde sasgpipdilyd itgohanesn,t .t Feo r
fedeopabterritoria® governments

Al t h6 OFsA de fi fanigtethicmyc oddes the Execut(iBQP)Office o
courts havet dedeenatmadtinieeds twhiah b v ar mstd EjOPb @ reo t

I Ki ssinger v. Reporters Commi Supekénked Celhneedom of
trans cafi pHe nrsy tKeilsespithmogaerers at i ons from his time as
President for National Security A%Thai rCsouwetr e not

411d. § 552(f)(D.

21d§ 551(1) (providing that the defiintralia o n® (oAf) “tahgee nCcoyn”g riers st;
(B) the courts of the United States:; [or] (C) the gover nme
Courts have clarifiethat FOIA does not apply to tleatirety of the legislative and judicial branchieluding their

subcomponentsSee, e.g Mayo v. GPO, 9 F.3d 1450, 1451 (9th Cir. 1993) (recognizing th&adkernment

Publishing Office as a legislative branchentitya s not covered by FOI A); Andrade v. U.
F.2d 308, 3090 (9th Cir. 1993) (ruling that FOIA does not apply to 8entencing Commissiags it is a judicial

branch entity)SeealsoMaya 9 F. 3d at 451 (eXp@l]aimni dhecolrisafthaWnjted] ust as [ F
States, 5 U. S. C. xcldes notlodlylthe coBris themselves but the entire judicial branch, so the entire

legislativebr anch has been e xCeamptee d ff rAcm i [oFMOIvA] Admin., 793 F.3dr c hi ves & [
210, 212 (D. C. Cir. 2014) (explaining that “FOIA does not
branch agencies”) (inter nal Hewevertmanyientites thai areknet subjectdto ROIAt at i on s
nonetheless authorize public access to many of their receeds.e.g4 C.F.R. pt. 81Government Accountability

Office).And some entities that fall outside FOIA’>s coverage are
under noAFOIA statutesSee, e.g, 2 U.S.C. $03 (Congressional Budget Office).

Further, FOIA’s disclosure obligati onSee elgGrandCentapply to sta
Partnership, Inc. v. Cuomo, 166 F.3d 473, 484 (2d Cir. 1999); Foley v. Vill. of Weééto106C-350-C, 2006 WL

3449414, at *5 (W.D. Wis. Nov. 28, 2006tates have enacted their own public records I8a&eDaniel J. Solove,

Access and Aggregation: Public Records, Privacy and the Constit8&InN. L. Rev. 1137, 1161 (2002)

Relatedly, inForsham v Harris 445 U.S. 169 (1980), the Supreme Coult hleat FOIA does not apply farivate

recipients of federal grants that arftced anyo ts uspuebrjveicsti otno” “beyx tae
covered agencyd. at 17880. SeeKy. Emples. Ret. Sys. v. Seven Counties Servs., 901 F.3d 71-297@&3h Cir.

2018) (explaining thaforshamh e 1 d t hat federal grants do not “serve to con
acts to governmental acts absent extensiveilel@tand virtually dayto-day supervision-even if . . . some measure of

federal agency supervision is a condition ofaccorhe grant ren
Mo.exrelGar st ang v. DOI, 297 F oGBodverfadrivate ofganizationg t. into &federal2 00 1) ( “ T
government agency, the government musto-daygsawgpernwnmi siext.en’si v
(quotingForsham 445 U.S. at 180)).

Notably, in a rider to the Omnibus Consolidated EBntergency Supplemental Appropriations Act of 1999, Pub. L. No.

105277, 112 Stat. 2681 (Oct. 21, 1998), Congress directed the Office of Management and Budget (OMB) to amend

OMB Circular A-110,Uniform Administrative Requirements, Cost Principles, and ARelifuirements for Federal

Awards t o mandate that “Federal awarding agencies . . . e
available to the public through the -277,412 Stdtatr268495.¢e s t a bl i s
The circular now provides that a recipient of a federal award must provide to its awarding agency, upon request,
“research data relating to published research findings pro
Governmentin developingha a gency action that has the force and effect o

nsu
hed

FOI A, “so that [such data] can be made available to the pu
C.F.R. § 200.315(e)(1). The awarding agenagdgiired to request the data from the funding recipient upon receiving
arequesttherefold. “ Re s earch data” does mnot include, among other thi:
papers, plans for future research, peer reviews, or commiuricats wi t h ldc8R001315¢)¢3) Researth

findings are “publis herde”viwhwend tshceiye natpipfeiacr o“ri nt eac hpneiecral j our

publicly and officially cites the research findings in support of an agency actiomtbatht he force and ef fect
Id. § 200.315(e)(2).

435ee5 U.S.C. § 552(1)(2).
44445 U.S. 136, 156 (1980).

Congressional Research Service 4
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expl ainhkte tanh@a’hacsy used 1in FOIAhdo ePs’semiamdmeengtipd tye t o
personal staff or unitwolien fume tEwaciuitsi to Q@fdfviice
Presi*™ontt sdehtacweémhi mte ds everal EOPagatb’biyees rdme not
of tslhdadvwisrorogpefandtwinad su,ddonugnocfihlEc onomf®c Adviser
Of fice of AdmMamtiisamalt i Ha*®Qnr itthye Coatwhnearit Ish alnadve hel d

451d. (internal quotation marks omitted) (quotigR. REP. No. 1380, at 15 (1974) (Conf. Rep.)). The standard set

forth by the Court irKissingerwas quoted from the conference report underlying the 1974 amendments tddrOIA.

That report states that “ITt]l]he term [ “Executive Office of
President’”s immediate putiveOfice whose soleduficfion is to adviseiandassistthe t he Ex e ¢
Pr e s i HIR Rer. NO’1380, at 15 (1974) (Conf. Rep.). Immediately before announcing this standard, the report

provides that “[w]ith respect toe thre medantm’g tofe tden ff @ r ane §
result reached iBouciev. David, 448 F.2d 1067 SouCiethe UI3.COurtoflAppealsforthie 1 n

District of Columbia Circuit (D.C. Circuit) held that the Office of Science and Technology (OST) was an agency under

FOIA.Id.a t 1075. The court arrived at that r egencystatusofit er conclu
any administrative unit with substantial independarthority in the exercise of specific functichkl. at 1073. While

the court observed that OST exercised substantial independ
function were to advise and assist the President, that might
staff and not ldaatbpThSoudete aigeinery . dnd the conference report ’ s
thatthe DCCr cuit and Congress “wi sbfgpawersquestionsdhatdoo expansivea r i ous s e p :
reading of FOIA would engender.” Judicial Watch, I nc. V. U

46 Rushforth v. Council of Econ. Adviserg62 F.2d 1038, 10423 (D.C. Cir. 1985).
47 Citizens for Responsibility & Ethics in Wash. (CREW) v. Office of Admin., 566 F.3d 219, 226 (D.C. Cir. 2009).

“%Main St. Legal Servs. v. Nat’l Sec. Councficéeafthe8 11 F. 3d 542
President, 90 F.3d 553, 565 (D.C. Cir. 1998).Sweetland v. Walters, 60 F.3d 852, 854 (D.C. Cir. 1998y curiam)

(holding “that the staff of the Executive Residence is not
report, which preceded the conference report relied on by the Supreme CKissiimger st at ed t hat the “Exe

Of fice of the President” term ikHRReRN®r6@AMYrepNntedinonal Secur i
FREEDOM OFINFORMATION ACT AND AMENDMENTS 0F1974(P.L.93-502),SOURCEBOOK: LEGISLATIVE HISTORY,

TEXTS, AND OTHER DOCUMENTS at121, 128 (Joint Comm. Print 1975). And the CouiKissinger in response to the

argument that some of the 71 e que altadvider may havesbeefi NSCrrecdfds,s s i nger * s
referred to the committee report’s Seel4bdISuaslBb(writingthatt NSC r ec
the committee thaetheddSC]is ah execdtivecagendy to svhjich the FOIA appligBut the U.S.

Court of Appeals for the Second CircuitNfain Street Legal Servicexplained that th&issingerCo u r t * s

“assumption that the NS arguenslan canaludingg e that the plaintidfs imihatcase lad 1 y
failed properly to make a FOIA request for diegtumy NX¥SQ records
F.3d at 552see Rushforth 76 2 F. 2d at 1040 ( “ Wilhe [Ceuncil of Economia Adwisers]pe ci fi ¢ me
in the House Report was dropped and a specific, judicially formulateddsstidopted by the Conference Committee

for determining the FOIA status of such entities, the House Report is entitled to little weight @sleistr Manifestly,

the Conference elected to embrace a test to be substituted for a listing of the entities to be included; the outcome of the
casebefore us should, accordinglyrn on an examination &oucieand the soldunction test enunciated inah

cas€’ ) .
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t harnt wti &t & s n tthiwet eEsOdPb b taauntthijoamld ¢ ye ndent 1 y*of the Pr
such as the Office VadracMemaegemetMmdand FBOIAge t ,

“AgenRec 6t d

Just @Qasgeamlryes subj sctditscth@fe magtyncy > records
nebd di salditelvee®™dMBOEMowedeecs nodgamrdy deWist hout a
statutory Sduepfrienmet iMiempuarrttt me nt o¥. JTasx MPeEred I DO
that mpualrifad sy ondygeitficyr eated or obtam{ddgd t he m
wain control of atllse arte ¢ thees tt d dnwmmahd3AROh Aemeqgue st
comienontrol o, pfmax cAn@ahysmst erials haise come 1int
possession in the legit™mate conduct of its offi

Ast tewpatre st makes clear, di srcelcoosrudn@maeya ghaerd ssyueb j e c t
not <¢heateaeortihben gaolpsacned an dec owdhteimwadsl e d
requé¥eded.er mi ne whet hef omidorfiodae nc e Erodiyr ¢t e s
Appeals for the Districtdeove ChfBadtkdssth,Cthcuit (D.
considers

At he intent '©fcthaet doctumemdet ain or relinquish
records;

2)the ability of the ageard a0 utses amsd fdits;pose

49 CREW 566 F.3d at 2223 (internal quotation marks omitted) (quotfBgeetland60 F.3d at 854). This test is
derived fromSouciedecision, discusseslipranote45. In CREW v. Office of Administratipthe D.C. Circuit
explained that it has articulated several tests for analyzing whether FOIA applies to an entity within the EOP, and that

“ITt]l]hese tests have ansnkidy oxcionsdy,subwheaheralt hendepende:
entity’s sole function is to advise and assist the Preside
operationally the group 1idfctomttai meRrsgirdedntur’e, “wheatdh ét hiet n
delegat[ed]’ aati22nh(ctations gmitted) (Bllpses and skabnd alteration in original). But, the court

explained, “common to every case 1in F@Ahasleenwaéndihgihate hel d t ha
the entity in question ‘wielded s uldat22228(quotingSweettahdo r i t y i nde

60 F.3d at 854).
50 CREW 566 F.3d at 223 (citing Sierra Club v. Andrus, 581 F.2d 895020D.C. Cir. 1978), and explaining that the

Andrusd e ci sion stands for the proposition that OMB “exercises
statutory duty to preparethen nual federal budget, which aids both Congress
51 Seeid.

25 U.S.C. § 552(a)(4)(B) (providing that federal dist
withholdingagency recordand to order the production of aagency records mpr oper ly wit hhel d”)
added).

53 Forsham v. Harris, 445 U.S. 16878 (1980) FOI A does define “recSeébdJSC(unmodified
§ 552(f)(2). However, that definition doesnotpravid i ns i ght into the Seeid(providipg of “agency
that “recor anyinformdtienthat would be“agengyrecordsubject to the requirements of this section

when maintained by aamgencyin any format, including an electronicrfoat;and (B) any information described under

subparagraph (A) that is maintained for an agency by an emniitsr Government contract, for therposes of records
management ”) .

54492 U.S. 13§1989).
551d. at 14445 (internal quotation marks and citatsoomitted).
561d. at 145.

S"Seeida t 1 4 4 ( wrniperformigg theih cfficial dutie§, agencies routinely avail themselves of studies, trade

journal reports, and other materials produced outside the agencies both by private and governmeizttiary a n d

that “[t]o restri ctamaterialsgenecatednmteh a p ¢ yc wo n t d o flesiwedotputat e Congr e s
within public reach the information available to an agendisidecisiorma ki ng processes ”) .

rict 1
(e mpl
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Bthe extent to which agency personnel have r e,

4t he degree to which the dobBumermtorwa s yisntteangr a
or Piles.

That anaiadse nmapid o tybt ain tmad xad @d seesutgiath Il n s h t hat
such material s*MnrBHeO laAg ednoceys ameoctod gredasqewaigeea ¢ y
recsomdresponse foonl FOtdAcdedgabosehas already 1 e«
antdharte alreadyflroder its

Be c aluGleAn 1 y a Ppapgleinecsy froe cdods , not toob ldiigsactleo saeg epnuchile:
t hpersona’llofr agemdsy.®*Asmptlhoey eSeusp Tame AGaxtpyl sati snne d ,

“t he ‘@4 gemcy ’irse cnoortd ss o be ompelr sasn & lo mantcdsruidal s 1 n an
possession, even though the mat ¥®ThB.sC.may b p hy
Cirbastemfal adpyedl ity off etslbe awlsetnimnisetrainasle s t ut e s

afagency’smuedgercd t‘pefOdAdbxchedecd frsom the statut
covePhlgitse st dmcwaes ety of factors surrounding t
and use of the d%lnumeptihyeb ntgoatna laigteyn coyfs tt hen ci r c um

(&
€

58 Burka v. HHS, 87 F.3808, 515 (D.C. Cir. 1996) (internal quotation marks and citation omitted) (numerical
formatting alterell Despite its name, the court originally set forth Buekatest inTax Analysts v. DQB45 F.2d 160
69 (D.C.Cir.1988)af f 6 d on o402UeSr136gr ounds

59 SeeForsham v. Harris, 445 U.S. 16836(1980)(holding, in the context of information generated by a private

grantee of federal funds as to which a gOIAappliesitardcords ri ght t o
which have kenin factobtained, and not to records which merebylld have beea b t a i aof Butka 87;F.3d at

515 (holding that data possessed by tpird r t y wer e agency records where agency hac
data);but seeBloomberg L.P. v. Bdof Governors of the Fed. Reserve Sys., 649 F. Supp. 2d 262, 275 (S.D.N.Y. 2009)
(holding that “sfteachihgsiTax Analystshorshaf andKissirigercertainly do not compel

adoption of the constructive obtainment and control theory,targithis Court declines to do snder the facts

presented here”). Fur t h ekKissingarh Rep&terp Gommittee fordneadom obthefPlessi ne d i n
445 U.S. 136 (1980), that the fact that materialpasesicallylocatedin an agency isat sufficient, alone, to render

such materials agency recor&ge ida t  1VWeBimgly decline to hold that the physical location of the notes of

telepbne conversations r e dThepaperswerk rotin theacgniohof the State Bepant dts . °

any time. They were not generated in the State Department. They never entered he Stader s fites, mnd they

were not used by the Department for any purpose. If mere physical location of papers aatsroatéd confer status

as ancyapgecor dpersddal books, speeches, and all other memorabilia stored in his office would have

been agency records subject to disclosure under the FOIA.

60 SeeNLRB v. Sears, Rebuck & Co., 421 U.S. 132, 2§1975)(writing that FOIA“only requires disclosure of

certain documents which the law requires the agency to prepare or which the agency has decided for its own reasons to

creat® )Kissinget 445 U.S. at 152 (stating that FOIA “Hoes not obli
only obligates them to provide access to those which it 1in

61SeeEt hyl Corp. v. EPA, 25 F.3d 124 adfanagedcy@mployeaanend@i r . 1994) (
agency recordand are not subject the FOIA. 7DOJ,OFFICEOFINFO. POL’Y, GUIDE TO THEFREEDOM OF

INFORMATION ACT, PROCEDURAL REQUIREMENTS at 16(Sept. 4, 202) [hereinafteDOJGUIDE, PROCEDURAL

REQUIREMENTY, https://www.justte.gov/oip/page/file/1199421/downlaad

62 Tax Analysts492 U.S. at 145 (citingissinger 445 U.S. at 157).

63 CREW v. DHS, 527 F. Supp. 2d. 76, 88 n.15 (D.D.C. 20858DOJGUIDE, PROCEDURAL REQUIREMENTS supra
note61, at 16.

Consumer Fed’ n of Am. (CFA) v. Uist&nealquotatioh marks, dlterators,3 , 287 ( D
and citation omitted). ThEFA court citedBurkaandTax Analystsn a footnote when it explained the focus of the

“totality of t hSeeidati287n (aitingraxrAnatystsA92 tJ.6.sait44-45; Burka, 87 F.3d at 515).

However, the court explicitly based its analysis of whether the documents ahissueh ¢ case were “agency r
a prior D.C. Circuit decision with similar facBureau of National Affairs, Inc. (BNA) v. DO42 F.2d 1484 (D.C.

Cir. 1984).See CFA455 F.3d at 288 (explainingtBNA“ pr ovi des the templateBMAceC §dsssar t o
preceded t he TSxApalystshec iCoiuen and t he D.-factorcontroltesi.The’ s use o [
concurring opinion irCFA argued that thBurkatest, N~oBNA “provi de[ d] a bet tldat guide to d

y
f
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nsumer Feder abe poanr tonie nAtmeorfi claghfei. €Cul it dla g USDA)
ectroniod eoalSeDiAd aorfgfuiaclid afdigeech ¢ y ”u re dFerd Eh e

| e tiwdearrese a taegde mboyp | oaynade sl @ c at ed wit i m gtelmec yLof fi ¢
dated and ametntefthhddisoegympand PEThme ourt

t r,mihnoewdehtadte r e at 1 on, pos Sfeas st oifns,0 twmendrddes pomtitalv e
termining nwhafrivhmgetmheg  dalbmwardesn st ead, the court
atoff hesalef the c¢‘dd¢ e nfshncit® pwas ftika f b ywintdt he ¢ oui
g n itfhitadt® n tc anleernedtawsss thgeadmg gr aatnwde ml& s t rtiobut e d
h
p
f
p

o 09 o0

er agency s PBfitftheanado urotp dbditfd ethiatesd ctnh ot cal e nd
abSaldef f i c h @aln waagse ncy record s ubjbeecctatvhsee di s cl os
obanl yl shareadl dndasewme tahremwresdfedlrecie,t hi n t he agenc
ended omn ohicsoncdaulcetn dddgre ncy business.

Q0 » O v Tanc 60 (N
o hOo S0 0T Y —0

Al t hough FOIA does not rmque,gsasmepy adiiscd owherw of
agency personnel uascea nofon o fofmmbinfécrmpétict rveaic

Enterprise Institute v. QfO39TRh ofr S@uudgmhlicler & Tec h
policyr/eOSaTtPe dcomaal hslle wpthvate email account of
OSTPApr i vatnea iennttaiitnye d & hdeiarceccotfiomwto artichdadtt ¢ d.* pur pos e s
OSTdPenied the request,t iattyheer tdii nfgo attnheart etnhpel opyreirv)a t

295 (Henderson, J., concurring).

The D.C. Circuit later wrote that the coditl apply theBurkatest inCFA. SeeJudicial Watch, Inc. v. Fed. Hous. Fin.

Agency, 646 F.3d 924, 927 (D.C. Cir. 2011) (writing that@k&\c o u r t ‘Burkatactorsttohdecide wéther

FOI A applied” to the mmfaJudicial WatéthsIinc.avtSecret Seniee, 726nF.3d 208, 220 @Ls ¢ ) ;
Cir. 2013) (writing that the D.C. Circuit has at different times suggested that all Biitkafactors must be satisfied
tostablish control and, in contrast., “descrGFBd5b t he t
F.3d at 287))Butsee,e.g. Edel man v. SEC, 172 F. Supp. 3d 133, 150
t he ¢ i r ctesteppliedirGFAandBNA—rather than theHurka four-factor framework f—best fits this

case”) .

65 CFA, 455 F.3cht 293.
561d. at 28890.

671d. at 290;see ida t  2A& Was true of both the daily agendas and the desk caleénd&sA—and thus

insufficient by itself to distinguish between agency and personal ree@itisix USDA calendars were created by

agency employees and were located within the agency id.a t. ’2)9 Men if tlie UEDA candars never entered

U S D afiles, that wouldhot decide the question before us[BMNA], the court found that neither the desk cadead

nor the daily agendas Noeethele s ,pltalce dl atnttagre agegme yhedlidl stsd "b e
(quotingBNA 742 F.2d at 1494))).

681d. at 288.

691d. at 291.SeeEdelmanl72 F. Supp. 3dt 153 (explaining that the court foundh ¢ “ d i saspect obth€use’ o n
factor inCFA andBNA important becausalistribution served as evidence that [the recondsfe created for the
purposeotonducth g agency business. ”BNA{4APpAdatldods). omi tted) (quoting

70 CFA, 455 F.3d at 293.

"1 Congressvas awaref the practice of federal employees conducting government business on private electronic

accounts when it passed the Presidential and Federal Records Act AmerafraéatsPub. L. No. 113187, 128 Stat.

2003 That act, in part, prohibits employees‘ekecutive agenci&sroih “creat[ing] or send[ing] a record using a non

official electronic messaging account unleggey copy their official account whemeating or sending the recasd

“forward[] a complete copy of the record to [their] official elenic messaging accounwithin twenty daysld.

§10(a), 128 Stat. at 2014 (codified at 44 U.S.C. §2911(@)@A)) ) . An individual’s intentional
requirement, “as determined by the a paptioninmecirdancewith uper vi sor,
subchapter I, Il, or V of chapter 75 of title5 a s t h e Ild.qcodifiedmtd4 U.$.€. § 2911(b)).

72827 F.3d 145 (D.C. Cir. 2016).
731d. at 146 (citation and internal quotation marks omitted).
74 Competitive Enter. Ins{CEI) v. OSTP, 241 F. Supp. 3d 14, 18 (D.D.C. 2017).

€ S

st a
(D.D.

3
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controlled that atclt ©tulgceomblgkd enioc®T hsee adricshtr it i ¢t ¢

di smissed ththe ua%Heonweyt haey dDr. €no € VCejrrseendp{ ha hi ng
“records do not Il ose their agency character just
them out the door or be&lusset ehaed wrsio#teh jecf ohutertatel o £t
agency head controls what would other wise be an
and still must b’#Thsee al¥.cCh’s d@iercci@gmimpedidd . ve Enter pi
Il nsti ttthteeteafnodrse ,for thgemecyposcictorads tahat subject t
contanwagoverd memtralmats .

“Anye ®s”0o n

Las FOWIA r egcetnsd idad ss cnloenx e mgte n ¢y r“@my r pleprosnmn
reqfAéptersioon ddfam individual, partnership, corpo
or private organi z#Cowmt o hlkewmkef ol zahbag, wgehcy.
individuals, organizationrnal wedti aisgwvteartnerheamtsds ,d @ n

75 SeeCEl v. OSTP, 82 F. Supp. 3d 228, 232 (D.D.C. 2015)revdd, 827 F.3d 145CEl, 827 F.3d at 14@7.
76 CEl, 82 F. Supp. 3d at 237.
77 CEl, 827 F.3d at 507.

781d. On remand, the district court held that OSTP was not required to disclose thewolka t e d emai ls in the ¢
private email accoun€El, 241 F. Supp. 3d at 21, 24. The court determined that the government had successfully
shown that the directoria c ompl i ed with OSTP’s pol i«¢ejatedemailsongrivgiel o ye es mus

accounts to their official OSrElRedemaidsinfhistprivateaaacduntfahea t , t her e f o
duplicates of emails Illhata2¢d 22. hf FODATP tkeowgatr? explain
agencies to produce duplicate records”; therefore, the gov
in the director’ s old dt2223. kuttherOtlSe@uPt determinedlthatD8 P canducted an

adequate search of the IdatZ23¢2d(inbemal quotatidnfmarksiaradIicitatomamittéd). a ¢ c ount .
®SeeCEl, 827 F.3d at 146 (“[A]ln agency canaré6O@Abythé el d its reco

expedient of storing them in a private emaiOpeaccount contr
Records, Shuttered Labs: Ending Political Harassment of Public University ReseaGBeGLA L. Rev. 208 271

n.199(2019) explaining that th€ompetitive Enterprise Instituteo u r t  “hlat¢he féderal FOIA can reach

private email accounts where those accounts contain agency fegord§ CHI, 827 k.gd at 146).

805 U.S.C. § 552(a)(3)(ABee infra‘RequesDriven Disclosure ”

815 U.S.C. § 551(2)Cf. Bloomberg L.P. v. Bd. of Governors of the Fed. Reserve Sys., 649 F. Supp. 2d 262, 277 n.12
(S.D.N.Y.2009) (statihg h at “t he only way the FRBNY [Federal Reserve Ba
person is if this Court determinélgat the FRBNY does notqualifyasn agency because FOI A defines
‘individual, partnership, corporation, associationpablic or private organizatioother than an agentylemphasis

omitted)(quoting 5 U.S.C. § 551(2))affcd, 601 F.3d 143 (2d Cir. 2010).
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access r¥Tghhattsf suahieddear | h BaGgleeAn v dar ersci ogrhdts tuon d e r

Access to records under FOIA does not hinge on Ww
noncitizens are alsoctRuith@uwprtome eCwpidisi mendd e r t
t htate 71 ésquiedsgtmenreé t y1 |l y dowhenbeéer fretords naove subj e
di scl osueqpegednmeerri sy laysruepdp Ityoetaos oann faoge thdayw or her
reqflest

82See,e.g. Judicial Watch of Fla., Inc¢. v. DOJ, 102 F. Supp. 2d
defi ni tion of “person” and explaining that “[a] corporation
Interstate Commerce Comm. , 935 F.2d 728, 729, 734 (5th Cir
staterequester); NeaCooperGi i n Co. v. Kissinger, 385 F. Supp. 769, 776 (
instrumentality thereof would appear to be £f “public or pr
Tembec, Inc. v. United States, 441 F. Supp. 2d 1302, 1322( I nt 1 Tr a d e n2aBe8 Migating wr i t i ng t ha

[FOIA] requests filed by foreign agencies and sovereigns, courts have generally assumed that such entities

are‘ p e r within he meaning 0 U.S.C. 51 . Howe ver , as to foreign governments, I
of the intelligence community (as that term is defined 1in
disclosing agency records to foreign governmental entities or refages thereof. 5 U.S.C. § 552(a)(3)(E) (citation

omitted);seeAll Party Parliamentary Grp. on Extraordinary Rendition v. DOD, 754 F.3d 1047, 1053 (D.C. Cir. 2014)

( h ol di RAIA requesters who have authority to file requests on behalfeibh gowernment entities are

‘repr e s of suchaentitieguaders U.S.C. § 552(a)(3)(BENhen they file requests of thers they have authority

to file”).

8SeeS U.S.C. § 551(2) (defining “person” unabsociatianhoe APA as “a
public or private organizatioother than an agenty) ( ¢ mp h acf. Ebling w. D@Je786)F;, Supp. 2d 52, 63

( D. D. C. Conhgressidglibetately conferred the right to make a FOIA request appperson,a term that is

defined broadly to include any individual or organization other than a federal dderteynal citations omitted)

(quoting 5 U.S.C. §551(2), 552(a)(3)(A))).

84 See, e.g.Doherty v. DOJ, 596 F. Supp. 423, 428 (S.D.N.Y. 1984) (holdirntgé¢isadent alien who entered country
under a fraudulent passport was able to request records under E@3MAlsde Laurentiis v. Haig, 528 F. Supp. 601
(E.D. Penn. 1981) (plaintiff in FOIA lawsuit was a foreign citizen residing in country of citizenBhip under the
“fugitive disentitlement doctrinésome courts have rejected FOIA claims asserted by fugitives where there was a
sufficient relationship between the individisastatus as a fugitive and his FOIA laws8ieMaydack v.DOE, 150 F.
App’x 136 (3d Cir. 2005) (affirming district coustdismissal of fugitivies FOIA lawsuit under the fugitive
disentitlement doctrinejyee alsd.azaridis v. 0DJ, 713 F. Supp. 2d 64, 69, 70 (D.D.C. 2010) (explaining‘thébder
the fugitive disentitlement dathe, a court, in its discretion, may dismiss a civil action if the plaintiff is a fugitive, his
fugitive status has a connection to the present proceedings, and disimissaéssary to effectuate the concerns
underlying the . . . doctrine,But denyilg DOJs motion to dismiss fugitive FOIA lawsuit“[i]n the absence of a
demonstrable connection between [the requedtiergitive status and these FOIA proceedin@dlipses in original)
(citations omitted) (quoting Magluta v. Samples, 162 F.3d 662(BBE# Cir. 1998)). SeeDOJGUIDE, PROCEDURAL
REQUIREMENTS supranote61, at 19 & n.90.

85SeeNa t ’ 1 Archives & Records Admi nAsageneralFueywithhalding 541 U. S. 157,
information under FOIA cannot be predicated on the identity of the reqtiedittr. a t  1sa gengraf riledien

document s a rsdisclsure pravisiond; €tizeAs should not be required to explain why they seek the

information. A person requesting the information needs no preconceived idea of the uses the data might serve. The

information belongs to citizens to do with as they choBeethermore, as we have noted, the disclosure does not

depend on the identity of the requester. As a general rule, if the information is subject to disclosure, it belghgs o all.

see alsd\LRB v. Sears, Roebuck & Co., 421 U.S. 132, 143 n.10 (1975) (explainih h a t a ightsgnder st er > s “r
[FOIA] are neither increased nor decreased by reason of the fact that it claims an infeyestds]greater than that

sharedbythe ver a ge me mb e 1SeePA@IGuDE, PROGEDURALREQUIREMENTS supranote6l, at 2122.

The identity of a requester does factor, however, in the assessment of fees undSdeBIA.S.C. § 552(a)(4)(A)(ii).
For information on FOIA feeseeCRS In Focus IF1127Ereedom of Information Act Fees for Government
Information by Meghan M. Stuessy
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While ma@lkmo pnedomfnarteeqduwe s vent em oed®tciescl osur
statudcen tadfifmsr mat i peodi stbondetdkeatal rmpemectdicse ]l y
di ssemontahe public cROIAIinmpaeseeadc fy® lirfaee tokrndoswn a s
ma n da tporroya)®dri v e lodsl u rge tUnodnesrr et ghuei +fciom@sintf i e d i n
ubs e(cat)i(§n)sS2agde nmugetw bl i s h mpeomgtoawvier n me nt+ materia
incl Usduibnsgt antive rulesdawduienco &tHpm Fftepldat am b i 1 it
Re gi®sTher s ad dn d dnast d lvesquri e ond ini faiuebds e(cat)i(o2n) o f §
552required¢ pa goaenlckicetsr s n actopasreadi gency mhaerials
consoifs tasnong oftiheal tahgdimecgastyi wdjduepn Hfaiemueat l y
r e quersetceddr d s

75}

72}

I s
y

Publicat iFoend eirma It hRee gi st er

Und@rS%22 ( la)gz e n cpiucbslc iemyulisatf ar thant itohne Fe der al Regi st e
guidance O0¥Thtpheo vpwhiimc enabl ér etahdei Ipyu btloi cgain acce
information necessary to deal effecti’vdlty and urg
instruct sp ulabigtelmec ifeosl Itoowi n g

86 Fed. Open Mkt. Comm. of Fed. Reserve Sys. virMle443 U.S. 340, 352 (1979) (noting thaDRA “makes

available to any person all agency records, which it divides into three catefidrigsne must be currently plighed

in the Federal Registd2] others must be promptly [publisheal] madepublicly available and indexednd[3] all

othersmust be promptly furnishedonrequest (i nternal quotation marks and citatio
original).

875 U.S.C. § 552(a)({2).

881d. § 552(a)(3)(A), 4(B)See supr&AgencyRecord” & “Any Persor?

89 SeeCREW v. DOJ, 846 F.3d 1235, 1240 (D.C. Cir. 2017) (stating that provisiomgovden g agen<€i es’ T es pons
driven obligation under FOIA is FOIA’”s “most familiar prov

90 SeeDOJ, OFFICEOF INFO. POL’Y, GUIDE TO THE FREEDOM OFINFORMATION ACT, PROACTIVE DISCLOSURES at 1 (Aug.
4, 2020) [hereinaftddOJGuIDE, PROACTIVE DiscLOSURE$, https://www.justice.gov/oip/foia
guide/proactive_disclosures/download

915 U.S.C. § 552(a)(1)d. § 552(a)(1)(C), (D).
%2|d. § 552(a)(2)id. § 552(a)(2)(A), (D).
% 1d. § 552(a)(1).

“Ramsey Clark, Attorney General’s Memorandum on the Public
Act (1967),in 20 AbMIN. L. Rev. 263, 271 (1968) (quoting. Rep. No. 1219, at 3 (1964)).
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npershbdéilnl any manner be required to resort

required tobnbehepubt dertde th oR e &’i¥8peuabt lhiesahnewdo.r d s ,

agency maya mmatt eernifaolr caega i ns tt han adgifednpcoyd € hs Ip a
the Fedemnasl rRaggissutbadre wt d ® m1t lhaefs)fefcdtretadyc ¢“a ¢ ¢ u a |
and tniomalfcyet he he 2% m§

Courts hakWGO@ladualhdrtilwats jaundiac@ecanvciy Bh@a i b)f o

by 1 a-
® n

t o, 0
rty t
f

matel?Howewaoanjilable remedies inKemmécatatsedt anlmy b

95 U.S.C. § 552(a)(1)(A).

%d. § 522(a)(1)(B).

971d. § 552(a)(1)(C).

981d. § 552(a)(1)(D).

991d. § 552(a)(1)(E)See generallfppOJIGuUIDE, PROACTIVE DISCLOSURES supranote90, at 2.

1001d. § 552(a)(1)SeeS.ReP. No. 813, at 6 (1965) (stating th§t]he new sanction imposed for failure to publish the
matters enumerated’ithe Federal Registguublication provisiori‘gives added incentive to the agencies to publish the
required materid); H.R.Rep. No. 1497, at 7 (1966) (writing that the sanctiorf[&]n added incentive for agencies to
publish necessary details about their official activitiethe Federal Registgr

1015 U.S.C. § 552(a)(1EmIly S. BremerAmerican and European Perspectives on Private Standards in Public Law
91TuL.L.REV.3 2 5, 346 (2016) (explaining that, “fi1]f an ag
requirement, it will be prevented from enforcing the nonpublished material against any person or entity that did not
have actual notice «deAppalachianiRowet CoivaTraini566 FRd 45%,-B5H4ihCit.) ;
1977);see alsdJnited States v. San Juan Lumber Co., 313 F. Supp. 70308@B. Col. 1969) (holding that failure to
publish in theFederal Registenvas not a defense where the defendant had received actual notice of the Federal Trade
Commi ssion’s resolbestigatanh aut horizing an 1in

Section 552 ( a) matter reasdtnably awikablettoethe clasé of persons affected thedelgyrisd
publishedn the Federal Register when incorporated by reference therein with the approval of the Director of the
Federal Regter” 5 U.S.C. § 552(a)(1(emphasis addedJhis provision allows agencies to integrate external
publications into agency regulations simply by referring-&s opposed to reprintingthe outside material in the
Federal Registegs long as the Office of the Federal Regiafgsroves of the incorporati@nd the matter
incorporated isreasonably availabféld. This authorizatioris intended to effectuatéongress intent to ensure the
Federal Registas “kept down to a managel@ size” S.Rep. No. 1219, at 4 (1964 %ee als®.Repr. No. 813, at 6
(1965) ( wheiethdvembeen felv aomplaints about omission from the Federal Refisteessary official
mat er i al ” nfaa, whatcamplaints thefe hayve beenehlbeen more on the side of too much publication
rather than too littl&). For more on incorporation by reference, see Daniel J. Shdffitegrating Technical
Standards into Federal Regulations: Incorporation by Referdnc@THE CAMBRIDGE HANDBOOK OF TECHNICAL
STANDARDIZATION LAW: FURTHERINTERSECTIONS ORPUBLIC AND PRIVATE LAW 10823 (Jorge Contreras, ed., 2019).

12SeeCREW v. DOJ, 846 F.3d 1235, 1240 (D.C. réenedial 2017)
provision . . . governs judicial veew of . . .requests for information undere ¢ t i on [ ]  5(frs €llipses(inl )
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Copper Corporatitcreniver Degpt@lrgd me.n€. o€ircuit held t
noatut horize r,avsi awitwgmaddgyratns agmattygr t ®l pubd i she F
Regi®fka .court e xpsl aji mdidc itahla tfaleAv@ilwAw ¢ir otvr isd to nc o u 1
or dtehreoguction of any awietlkflyredrnd ctohred scioomppl raoi pnearnlity
agency Ttecor dsp uwhiWmh e t,d aafsr oenx ptlhaei #jEfddo vbiyd itnhge c our

documents to the 1nd1va)1dmnalﬂ1dmdﬂylbntmlhmnfﬁ\emseydwﬂnaVG
by that parti’ceduafprutbdgpladiiman tg,0 e s "®Tehlel cboeuyrotn d t
explained that the penalty in subsection (a) (1),
published in the Fedenat Regpmbtishhdt gencagthy)
unenf oi%¢ anb lael,t ernati ve means for encouraging ag
publish material fdan‘ddi vthe FgdamcatsRegpetwer ful 1inc
[(a)¢tyimadsdt the Y8 ek pece.

Electronic Disclosure

FOI'sA ecaefifli rduiastcdlviesure provision geestinatarequire
publ i,c aatsis adioseef cat).il( olm) tseuabds,e(cat)o(62n)§(o 665&n referred to
“readiomgn pr)¥®diseons ‘mgkrchaeailable for public in
el ectr ohciecr tfaofranrantaut i lbiears fSo r m¥%ptrioamp tilsy publ i shed an.
[are] off¥Thde fotlovawiagbenfodoemdrvoohoeaddty

FOI’A second affirmat:ive disclosure provision

(1)“i nal opi.ni.onsas Wwellnas$herddi;¥dimation of ca

original) (internal quotation marks omitte(fjuoting Kennecott Utah Copper CorpDOI, 88 F.3d 1191, 1202 (D.C.

Cir.1996))) ; Campaign for Accountability v. DOJ, 278 F. Supp. 3«
FOIA complaintthatsek s j udi ci al r swithhelding of fecomdn cage md y e ge tshat the gove
withholdingviolates any one of the stattge . .disclosure requirements” i ncl uding the requirement
“section][ cf. CRER2W av).( IDCOJT),; 922 F. 3d An&dencywithéldsitsDecdtds Cir. 2019)
‘i mpr dfftkarillys” t o ¢ ompl y mandatdry disclage regdirenfe®dd. A’ (sq ot ing DOJ v. Tax
Analysts, 492 U.S. 136, 150 (1989), and 5 U.S.C. § 552(a)(4)(B))).

103Kennecott88 F.3dat 120203.

1041d. at 1203 (quoting 5 U.S.C. § 552(A)(4)(B)) (emphasis in original).

105|d_

106 See supraext accompanying notd€0-101

107 Kennecott88 F.3dat 1203.

108Seege.g, CREW v. DOJ, 922 F.3d 480, 483 (D.C. Cir. 2019). Agencies used to make materials covered by

subsection (a)(2) available in p Eklgctonic Rrdedorh of énfordnatiangActr o o ms . 7 U
Amendments of 1996 (EOIA Amendments), &b. L. No. 104231, 110 Stat. 3048vhich required agencies to make
subsection (a)(2) materials available “by electronic means

materials became known SeaanfelllSheffrieAcceass teAdjudicatidniMatgrials ano ms . ”

Federal Agency WebsiteS1 AKRON L. Rev. 447, 45455 (2017):see alsd0J,OIP Guidance: Agency FOIA

Websites 2.0Qlast updated Nov. 30, 201@®xplaining that the 1996-E OT A A me nrdguirechagencie$ to use

electronic information technology to enhance thelpubc avai l ability ofecotdip jr FOI A “readi
https://www.justice.gov/oip/okguidan@/O1P%20Guidance%3A%20%20Agency%20FOIA%20Websites%202.0

DOJ now refers to such we bSeaDOIGUIOE,FPROACTNE DISCsOSURES SUPrdh@ld A Li br ar i e

90, at 6 (explaining that what it now refers to as a “FOIA
Reading Room’””).

95 Uy.s.C. § 552(a)(2). The provision requires that agencie
publish e d rld. § 552(a)(2).

Wjd.§ 552(a)(2)(A). This provision provides thatld“[f]inal orp
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@Qpolicy statemenhet aagdpeatengredlathenFederal |

B)“administrative stafftmdifuvadflfee catn d immesntbreuc toifo nt
pubii ¢
4 copies otfhlardb e e md sians erdets p om skEOlamtdha ques't
@“ he agency determines have become or are 11
subsequents whsqtuacmsttisa Ifloyrd u et eit e annateth wrreec oorfd s
r e cosrudbspebyha been request e’d®a3ndor more t i mes

B)ined®wxBuphevioustygcotlisased

TheE9@H® use 1epokF Oletxnpdlearilnykidnsgt hwadbsv i is nttmennodpeedn up t o
t hpeu btl i'“ch ousands of order s, opinions, statement s,
a gen’tiinefso,r mhtaH oo ntr e ponrat odhes s dtrthult dbdugr’s g ucracy[ own f o
of ¢ a¥™ nl a vh.a tS uvperienme t€hoep k 4 hh@HKsA e ¢ ofnfdi rama t i v e

disclosurreprasventrong congressciremnal a3¥earcyilod atwo
Materials subjeatctaonoswubpemecetctaddiybmardexr’ agency we

I'n addp ubiloinc 4 diiosdsnetnhiena & & psueblssa(cat)i(o2n) requires that
“maintain and make available fJdragpud(dai)a 2i)ns pect i
matePAmdagrency mayumef orelyiaofhinsal poededegnopinio

1111d. § 552(a)(2)(B).
11214, § 552(a)(2)(C).
1131d. § 552(a)(2)(D).
1141d. § 552(a)(2)(E)See generallfpOIGUIDE, PROACTIVE DISCLOSURES supranote90, at 24. Subsection (a)(2)

aut horizes agencies to “delete i dteprevemnd gearlygnwatranted i 1 s” fr om (
invasion of personal privacyld. An agency must generally explain its reason f
such deletion . . on the portion Seell.(the ]Jaasetkeac i whi ch i s

justification for the deletion shall be explalned fully in writing, and the extent of such deletion shall be indicated on the
portion of the record which is made available or published, unless including that indication would harm an interest
protectechy the exemption in subsection (b) under which the deletion is made. If technically feasible, the extent of the
deletion shall be indicated at the place in the record where the deletion wa$ made.

115H R.Rer. No. 1497, at 7 (1966). In the 1966 act, thisvision only governed the disclosureagfjudicative
opinions and orders, policy statements and interpretations, and staff mamiaistructiongthe first thregypesof
materials listed abovepeePub. L. No. 89487, 80 Stat. 250, 2581 (July 4,1966). The previouslyequestedecords
requirementind the related index requinentpertaining tosuch recordssee5 U.S.C. § 552(a)(2)(B{E), were added
to FOIA in 1996.SeeE-FOIA Amendments, Pub. L. No. 181, § 4, 110 Stat. at 3049. Tfrequestd 3 or more
times’ prong of 8 552(a)(2)(D) was added in 20%&eFOIA Improvement Act of 2016, Pub. L. No. 1185, § 2, 130
Stat. 538, 538.

16NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 153 (1975) (alteration in original) (quoting Kenneth CulprBavis,
Information Act: A Preliminary Analysi84U. CHI. L. Rev. 761, 797 (1967)).

117SeeDOJGUIDE, PROACTIVE DISCLOSURES supranote90, at 6 ( “ Ag e nishithiselectwofiict e n a c c o mp |
availability requie me nt by posting records on their FOIA websites 1in
. ’spe,eg. 40 C. F. R. § 2.101(c) (“All records created by [the ]
November 1, 1996, which the FOIA requires an agency to make regularly available for public inspection and copying,

will be mace available electronically through ERAvebsite, located attp://www.epa.goyor, uporrequest, through

other electronic mearis.) .

1185 J.S.C.8 552(a)(2) Each agency shall. . maintain and make available for public inspection in an electronic

format current indexes providing identifying information for the public as to any matter issleggded, or

promulgated after July 4, 1967, and required by this paragraph to be made available or pubksieeaiso id.

(stating that agenci anddisiibwet(by Sale orothegpwisé) gopipswfedch index or

supplements threto unless it determines by order published in the Federal Register that the publication would be
unnecessary and impracticable, in which case the agency shall nonetheless provide copies of such index on request at a
cost not to exceetthe directcostol upl i cati on”) .
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statemodti coyf interpretation, or staff manual or
pub’luindtelses a g ¢ dignyd ehxawsal t ¢athnipdarlb | i snla elidt voari b £ R e ,
given the aftfeaatednpatt me’loy unnwhtt iet®s adf t he term

As with (a%¥%FO)Amatthonise<€hjaddieamigaels teovitdw avail
materials subject tdo adR®Q®Qobossrdoundéerappbacectdos
whet her they have audpomaei ¢ athrdeBamarfdXliAa vtaoi loarbdleer
ageneypdingrr ovdhmmg her their aut haroirtdye rumdge rt htehe s
producrteicommdssndi vi du*?’l complainants.

Requ®stven Disclosure

Under tafditrdnmastdlpesidusritco s sus s,edendbopromatitvely
di s cslpoesceiyfpiecs o f ZBiyf ocrommttdFed®¥disA t hird sysfem of dis

agenciesodicy ¢ dod“twacdoer dasva it el @ fdndenat i ve discl os
pr oviosnicoadbsgc a saesallst er reced®As ndiacneFgDddAs b anlpw w,e s
certain proceduragl asnddge nicmanbiamgle o motnadd quuge st s

for r'®Amaldsdi sasussed dleloewgudhtadtecdnppaegdncy
decisions to, wa tphrhodads s ecooquessters pgemwmer dloly mus
seeking revie®® in federal court
Sect5DdDma ) ¢ B) (A9l e 5 goofv etrhnes UW.hSe. pCrooddeuct i on of 1 e
under UnQ@lkhkat §eeaccthi oangsemambyk er.ec.ards promptly avai
any pafs$en nROIloA qidfeAsnt a gneunscteys pond tthadtisfuest
two requiFe meaguserseta s onab} hde sercicBdbe sBagshe

119|d_

1201d. § 552(a)(1)see suprd‘Publication in théFederal Register ”

121SeeCREW v. DOJ, 846 F.3d 1235, 1240 (D.C. rénedial 2017) (“Our
provision . . . governs judicial review of .requests for information undere c t i on [ ] 5 5 fi(stel)ipses . . (2)

in original) (internal giotation marks omittedjuoting Kennecott Utah Copper CorpDOI, 88 F.3d 1191, 1202

(D.C. Cir. 1996))).

22Compareid.at 124 (holding that “a court has mno authority under
agency ‘make avaspebieoddordpabhmércts subject to” § 552(Ca) (2
prevents a district court from, consistent WittF OT A’ s j u d i ¢ i aorderingcam ageney topprovitethes i o n ]

plaintffdoas me nt s ¢ o v e r e dwithhApirhal legatDef2Fund \v. (USDA) 935 F.3d 8&59(9th Cir.

2019) (holdingthaF OT A’ s j u d“previsiantloaks districtecourts with the authority to order an agency to

post records in an online reading room” under § 552(a)(2))
123 See supr&Affirmative Disclosure ”

1245 U.S.C. 8 552(a)(3)(A), (@)(4)(B3eeCREW v . DOJ, 922 F.3d Unbk@itsmars 4 ( D. C. Cir.
commonly irvokedneighbor—wh i ¢ h i mposes a ° r eatheteadingoomplavision on agencies /[ ]
affrmat i vel y o bl i maketavailablefgrpublic n ¢ p e sevenalwateyories of documents even absent a
specificrequest. (citation o mi tDGJdB46F3Sd1235,t1240 @.CCR.ROY7)vand5U.S.C. §
552(Ca)(2))). The meaning of “ageSeesuprdAgenayRedosd” under FOI A i s
125 3ee infrasee generall\DOJGUIDE, PROCEDURAL REQUIREMENTS Supranote61

126 See infrasee generallyDOJGUIDE, PROCEDURAL REQUIREMENTS supranote6L

1275U.5.C.8552(a)3( A) . However, agencies are not re

quired to discl
exemptions or three exclusions upon receiving a request. 5 U.S.C. 8 552@Be(c)ra‘Exemptions ( di scus sing
FOIl A’s exemptions contained in 5 U.S.C. § 552(b)); “Exclus
§ 552(c)). And, as i ndi-baseddislosure abligatippndis SHRt( ad By st a e‘Qrueesdadr ¢
available under” FOIA’s affirmative disclosure provisions.

provisions are discussed abo8ee supr&Affirmative Disclosure ”
1285 U.S.C.8552a)(3)(A)(i).
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ommittee report underlying taflded ®7dpeamendments
requested document would be sufficient 1f 1t ena
was familiar wihh rhquesbjeotlacetececofht record
e f "8°S € ¢ oan dF,0O1 A nruescqounepwlityt h t Hsép mlgleinsclyed rules st ati
time, place, fees (if ahy), and procedures to be
If a r e queas tvearl isdu broea gg e ensctyg camiasdte q"wdt €a s Fnabl e
sealfP'This srteaquudiarreds t hat an a g &necays ocnoanbdluyc tc aal csuelaart
uncover all r’®3Tehwea nDt. Cd o cCu mecruti‘f .t hhasnoOtpt @i ned th
whet hert heamy dfocorument s mi ght ¢ on cee igvoavbelyyn neexnits t b u
search for responsi ¥&F QlloA uaniesnbtags et wamtuesésmadkeeq u a t e .
reasonable efforts to search ’fuonrl e.s s. “d.o0o urdhakc srod s i
significantly interfers wutbmahedopd@®Imaniofi 6§
guidance provides t‘hmndmdthdis dladdteronmiequdatankag e
encourages agencies dtea ¢wpewmdipdgwwe fhotthse ied ea@tt |
requirements of p%%ticular FOIA requests.

To facilitate jtFOHAdsctosungemendateo respond Wwi
and authorizes adminiageadtegygv$Oncesricecweaioald iuda f a vor a

1294 R.Rer. No. 876, at 6 (1974)seeYagman v. Pompeo, 868 F.3d 1075, 1081 (9th Cir. 2Qfiting Marks v.
United States, 587 F.2d 261, 263 (9th Cir. 1978) (qudtiriy REP. No. 876, at 6 (1974))) (same). Relatedly, courts

have determined that agencies are not c¢ompnel 1Feedd "tno opfer f or m
Gov’t’ sEmpLocal 2782 v. Uu. S. Dep’t of Commerce, 907 F.2d 20:
omitted) (quoting Goland v. CIA 607 F.2d 339, 353 (D.C. Cir. 19&¢D0OJGuUIDE, PROCEDURAL REQUIREMENTS

supranote6l at 52 (stating that “courts have held that the FOI A

burdensome’ searches for records?”).

1305 U.S.C. § 552(a)(3)(A)(ii)Many agencies apply spi&l scrutiny to certain sensitive requettat involve review

by agency officials or political appointe&ee, e.g.Memorandum from Stephen W. Warren, Executive in Charge and

Chief Information Officer for I n ffars, tadndérSeacretariesdAssistanth n o1 o

Secretaries, and Other Key Officials (Oct. 31, 2013) (

requests by [the Department of Veterans Addbyther s’ centr
f

2

o & A0g
o<

designated officials prior to release to the public

181 SeeHamdan vDOJ 797 F.3d 759, 770 (9th Cir. 2015Y¥ilbur v. CIA, 355 F.3d 675, 678 (D.C. Cir. 2004ge
alsoEdelman v. SEC,72 F. Supp. 3d 133, 144 (D.D.C. 2018\ agency has an obligation under FOIA to conduct
an adequate search for responsive records.

132 Hamdan 797 F.3d at 770 (quotation marks omittextle Edlemanl72 F. Supp. 3d at 144.

133perry v. Block, 684 F.2d 121, 128 (D.C. Cir. 1982r curiam)cf. In re Clinton, No. 265056, 2020 U.S. App.

LEXIS 25876, at *21 (D.C. Cir. Aug. 14, 2020) (“It is well
not turn on whether it agally uncovered every document extant, and that the failure of an agency to turn up a specific
document does not alone render a search inadequate.”) (int

1345 U.S.C. § 552(a)(3)(C¥f. id. § 552(a)(3)(B) {In meking any record available to a person under this paragraph, an
agency shall provide the record in any form or format requested by the person if the record is readily reproducible by
the agency in that form or forméx.

135D, Office of Info. Poly, FOIA Update:Congress Enacts FOIA Amendme@an. 1,1996),
https://www.justice.gov/oip/blog/foiapdatecongressenactsfoia-amendments

136 Seeludicial Watch, Inc. vDHS, 895 F.3d 770, 774 (D.C. Cir. 2018) (expla
disclosure] mandate did ninteralie c“oenset aab 1diesahde dl ettitneert,a bdoensg rfeosrs
to requests” and “pr ovi decordsreguestdwere seniedfa righttcean admibistrative whos e 1 e
appeal ”) . In addition to the timeframes discussed herein,
For example, agencies are required to create a program for assigning and prowvidingesters tracking numbers for
requests “that will take longer than ten days to process,
expedited pr oc iS8652@)6)(K.Agenciesmust algo slevelop regulations goveredsgfér

processing requests, including in regd§sb2a@DA)when such fee
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F OlIrAe q vaens ta,heam mmytbyues i dnacys$d ettoe r mi ne . . whether to
[ t h €@ jdaensdt h a Imime d inatt d Ifrye gt uhees t'deert eorfrnamdlttlh)el reasons
thetrafoweolflheas édqueght et &a dawpepresael déwietrhminn atthieo n

agefdyunusual ¢ I—racduenfsiinhichde ¢ sa mtgetnecy makheext end

t wedaperiod by tefWlL£ddizensalfodaResponsibility &
vFeder aln Eloenenftischieom. C. Circuit, tihs nadlgree pf ni on a:
KavanhueghHat to milkd eca mpjanfagpemey must at 1l east in
the relevant time period the scope of the docume
claim with resdectunt™thenyowirtthkelpd ained that an
produce requestt enda kreesc oirtdss ivwnhietni ail deter minati on,

B75 U.S.C. § 552(a)(6)(A) (i) (I), (I'TT)(aa). An agency must
assistance from¢th FOI A Public Liaison of the agency,” as well as “t
[agency’”s] FOI A Public Liaison . . .Id8552@)®B))[AFH)N ce of Gove

The twentyday period does not include Saturdays, Sundays, or public hollda§ss52(a)(6)(A)(i). An agency is
authorized to toll this period in certain circumstan&ezid. 8 552(a)(6)(A)(ii)() (authorizing agenciestoma ke o n e
request to the requester for information and toll thel@p period while it . . . await[s] such information that it has
reasonably reque s tid8552fay&(A(i))Hproviding that the twentygdy period may be tolled

“if necessary to clarify withtherequestes s ues regarding fee assessment”).

W5USC§ 552(a)(6)(B)Y(i). FOIA defines “fihusuehlygitoumbhtancsxe,
reasonably necessary to the proper processing of the partieularees t s ” :

(1) the need to search for and collect the requested records from field facilities or other establishments
that are separate from the office processing the request;

(I1) the need to search for, collect, and appropriately examine a voluminoustasheaparate and
distinct records which are demanded in a single request; or

(1) the need for consultation, which shall be conducted with all practicable speed, with another agency

having a substantial interest in the determination of the request agamo or more components of the

agency having substantial subjecatter interest therein.
Id. § 552(a)(6)(B)(iii).
Relatedly, during litigation challengingseainfraafBQ@e ncy’s decis
Related Litigation Selected IssuesFOIA allows courts té'retain jurisdiction and allow [an] agency additional time to
complete its review of [its] record# “exceptionakircumstancegxist and . . . the agency is exercising due diligence
in responding to the requesk U.S.C. § 552(a)(6)(C)(lemphasis added)Exceptional circumstancéss not a
limitless term. FOIA states that the tefdoes not include a delay thasults from a predictable agency workload of
requests . . ., unless the agency demonstrates reasonable progress in reducing its backlog of pendin¢drequests.
§552(a)(6)(C)(ii). A refusal to reasonably modify a reqigestope or processing timefrarséa factor in determining
whether exceptional circumstances eXikd. § 552(a)(6)(C)(ii). Stays granted under § 552(a)(6)(C) are often called
“OpenAmerica t ays, ” from t he DpefAmeKta v. Watergaté SpecibleProsesufion Rdéé n
F.2d 605 (D.C. Cir. 1976). l®pen America t he court held that “‘“exceptional circu
stay is warranted under s ubs e ct iwithmvolume of requasts€fprinformatiore n an a ge
vastly in exess of that anticipated by Congress, when the existing resources are inadequate to deal with the volume of
such requests within the time limits of subsection (6)(A), and when the agency can showthaiis exer ci sing due
di 1l i dneprocessing the regsis?” Id. at 616.0pen Americavas decided before subsections (a)(6)(C)(ii) and (ii)
were added to FOIA in 1996eeE-FOIA Amendments, Pub. L. 16231, § 7(c), 110 Stat. at 3051. The legislative
history of the EFOIA Amendments provides that subsectiof@HC)(ii) clarifies“that routine, predictable agency
backlogs for FOIA requests do not constitute exceptional circumstances for purjose§ @I A, and t hat the pr
“is consi st en tOpeniAmdricatiRéREPINO. 795,iah24 (199GseeDemocracy Forward Found. v.
DOJ, 354 F. Supp. 3d 55, 59 (D.D.C. 2018). OpemAmerica have hel
stay may i n cslefiodsdo reduce theghamber of pending requests, the amount of classifigdlnjate]
the size and complexity of other requests processed by the dgen€yl e ment e v. FBI, 71 F. Supp. 3
2014) (internal quotation marks and citation omitted) (alteration in original).

139711 F.3d 180 (D.C. Cir. 2013) (Kavanaugh, J.)
1401d, at 18283.

Congressional Research Service 17



The Freedom of Information Act (FOIA): A Legal Overview

its responsibilitmakader. §. 562¢o7afdiemaAl)mmttleyy a v e
the scope of the records it wi1l disclose and t6F
A regwkoetrecadwerss cand enh g p mte hddetticonmwintalt i m nt h e
agefypon r ecadnmiimiga papna 81 yean agency has twenty b
adet er mi nat,i oans, ianl tthhoeu gchont e xithagyfeamtdh i 61 8 1 md ¢ §f a £ m:
by tefiourhaiysual ¢ i*Icfu nishteainacgeesth ® ¥ e—uoprh oilnd sp airtts a d v e :
determimagt onpform th& mpa@urosteamsdnfge iFaOld v o f
agency widekhdWdmnsagial review can proceed if the
dissaisfied.

c hall ésn gnionngd iasnc laogseuntrcey deci sion in federal

&
)
@)
-
[¢)

exhaust any remedies thad*Plaani natgefnfcsyuwaitfl flo rfdasi 1t hteo
administrativdi d enmoetd isessb mift tahewal id FOI A request
intermnally dsp pacdadle rtsheemiahgactnecoya r | if the agency do
to the response timeframes ‘BQ@QLAIli thpeo sdeese memd a ge rhe
exhausted his adHidi thiastovcveunssemddiveddraqubatveng
constructively exkamestnady asdede kn i rset wiae' vien feder al
However, 1if an agency beftake drleyq weesstpeorn dfsi It eos as wie
mustiidtter nal ly dsp paedavle rtshee daegteenrcnyi nat i on before s
federa™ courts

Exemptions

As explainedsabbhbves hFOl pubddacasovoryoraghwtdefarray
gover nment Hiowf oFOmsat ri sofatl d s i pedtteet vaetet and pri

1411d. at 188.Cf. Judicial Watch 895 F.3d at 785 (Pillard, J., concurring) (writing tha®IA . . . sets a default 2day

deadline for the underlyindeterminationand simply requires that the ensuprgductionof records be made the
requestefpromptly thereaftet).

1425 U.S.C. § 552(a)(6)(A). Within twenty (or, in the event of unusual circumstances, taiyisof receiving a proper
requestid. 8 552(a)(6)(A)(i), (B)(i),an agency must inform the requester of his or her ahdiappeal an adverse
determinatiori‘within a period determined by the head of the agency that is not less than 90 days after the date of such
adverse determinationitl. § 552(a)(6)(A)(i)(Il)(aa).

1431d. § 552(a)(6)(A)(ii), (B)(i). The same unusual circumstances listed above in relation to initial determirsaons,
supranote138 apply in the case of administnaiappellate determinatiorsgeid. § 552(a)(6)(B)(i), (iii).

1441d. § 552(a)(6)(A)(ii).

145 See infra‘FOIA-Related Litigation Selected Issues”

“60gledby v. U.S. Dep’t of Army, 920 F.2d 57, 61 (1990).

147 SeeDebrew v. Atwood, 792 F.3d 118, 1:2& (D.C. Cir. 2015)Qglesby 920 F.2d at 6562. See alsd®0J,OFFICE

OF INFO. PoL’Y, GUIDE TO THE FREEDOMOF INFORMATION ACT, LITIGATION CONSIDERATIONS at29, 3233 (Sept. 25,

2019 [hereinafteDOJGUIDE, LITIGATION CONSIDERATIONY,

https://www.justice.gov/oip/page/file/1205066/download

M85 U. S. C. § S5Angperson making retyieét to)any @gency for recorddemparagraph (1), (2), or (3)

of this subsection shall be deemed to have exhausted his administrative remedies with respect to such request if the

agency fails to comply with the applicable time limit provisions & garagraphi. )seeDOJGUIDE, LITIGATION

CONSIDERATIONS supranotel47, at 3435.

149SeeOglesby 9 2 0 F .If2hd agency hashot Kespondeithin the statutory time limits, then, undetJ.S.C.

§ 552(a)(6)y(C), the requester may bring suit.”).

105eeida t 6 4  (déayTnove twentyday] constructive exhaustion under 5 U.S.C. § 552(a)(6)(C) allows

immediate recourse to the courtstocompéle agency’s response to a FOIA request.
the FOIA request, the requester must exhaust his administr
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overnmentfalom a#sheb @d d ¢ Imasnul'd® @IrAe f 1 ect s
r efcroond smaanndda ti pnuf yosr dmaistitidotne u r ¢
p’s o¢ x ¢ mp dsif & nesmbrQdari gne

xmept angariety of
numee ¢ mpP 1l afior mation
lassified national
hset a’¢puotlea fc yot her wi s e
etween the right of
onfidence to the

O'sA exemptions are

x e mpd neexmpsl momed ful ly

Table 1. FOIA

t his

de s i

securi tpy ritmfiveenli®BBo. g @h heo, ge ol

ma xid tens emm pdgi és @ckl sotsdlb rasdt ar ni ckee a

the public to know

bel ow.

Exemptions

5U.S.C. § 552(b)(4(®)

Exemptions

Text of Exemptions

Exemption 1 National Security5 U.S.C. § 552(b)(1))

Exemption 2 Personnel Rules arifacticeq5 U.S.C.
§ 552(b)(2))

Exemption 3Matter Exemped by Other Statute (5
U.S.C. § 552(b)(3))

Matters that are . (A) specifically authorized under
criteria established by an Executive otoeké&ptsecret
in the interest of national defense or foreign policy an
(B are in fact properly classifiadsuant tsuch Executive
order

Matters that are . . . related solely to the internal pers
rules and practices of an agency

Matters that are . . . specifically exemptedifsafosure
by statute (other thaection 552b of this title), if that
statute

(A)(i) requires that the matteeswithhelfom the public
in such a manner @sleave no discretion on the issue;
(ii) establishes particular criteria for withholding or ref
particular types of matterdwwithheldand

(B) if enacted aftére date oénactment of the OPEN
FOIA Act of 2009, specifiaaths tahis paragraph

151 S.ReP. No. 813, at 3 (1965); FBI v. Abramson, 456 U.S. 615, 621 (1982 A ° s

S

ubject t o b odritendanhddffitnative disa

exemptions
ogunegorovisio@ee3 KRISTIN E. HICKMAN & RICHARD J.

PIERCE, JR., ADMINISTRATIVE LAW TREATISE§ 21.2,at 2185 (6th ed. 2019) [hereinafteHRKMAN & PIERCE, JR.].

1525 U.S.C.§

r

552(b) (1),
€es ponse t o

(9). In
request Gomard @

certain
e tt o r d & mMayPrafusestacarifinsortdény theh e

and
exmti ¢ nti nge dasdskcy iwmimnho et sper e

codabllesds aath % xEW.m$.tC.on§

«

t he

A3 2( n

apply to 1

cir c Glamarraenscpeosn, s ea”g einnc i e s

existence of records wreeto answer the FOIA inquiry would cause harm cognizable under a[ JFOlA x e mp t i o n .
Wilner v. NSA, 592 F.3d 60, 68 (2d Cir. 2009) (alteration in original) (internal quotation marks omitted) (quoting

Gardels v. CIA, 689 F.2d 1100, 1103 (D.C. Cir. 1982)h e

doctrine

Hudhes Gloraamkxglorefao r

ship used in a classified Central Intelligence Agency project to raise a sunken Soviet submarine from the floor of the
Pacific Ocean to recover the missiles, codes, and communications equipmend dabaaalysis by United States

military

and intelligence

omitted) (quoting Phillippi v. CIA, 655 F.2d 1325, 1327 (D.C. Cir. 1981)). Agencies commonlyGésuonar

respmses inthenationale cur i t y

C

158See5 U.S.C. § 552(b)(9); Abramson4 5 6

ompromise mnational

context
security.

Uu. S. at

621 (remarking that

governmental and private interests could be harmed by release of certain types of information and provided nine

S

pecific exemptions under

whi ch

disclosure could be

154 John Doe Agncy v. John Doe Corp., 493 U.S. 146, 152 (1989) (internal quotation marks omitted) (tLBting
RepP. No. 1497, at 6 (1966))f. RICHARD J.PIERCE, JR., ET AL., ADMINISTRATIVE LAW AND PROCESS374 (6th ed. 2014)
( The exemptions are an attempt to balaheebenefits of disclosure against the particular disadvantages to the

government or the economy if the information were reledsgd.

C
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Exemptions

Text of Exemptions

Exemption 4 Trade Secrets anGommercial or
Financial Informatiofb U.S.C. § 552(b)(4))

Exemption 5 Inter- or Intra-Agency Materialés U.S.C.
§ 552(b)®))

Exemption 6 Personal Privadp U.S.C. § 552(b)(6))

Exemption 7 Law Enforcemens U.S.C. § 552(b)(7))

Exemption8: Financial Institution Repor{s U.S.C.
§ 552(b)(8))

Exemption 9Wells (5 U.S.C. § 552(b)(9))

Matters that are . . . trade secrets and commercial or
financial information obtained from a person and priv
or confidential

Matters that are . . . int@gency or int@gency
memorandums or letters that would not be available |
to a party other than an agency in litigation wibehey,
provided thahe deliberative process privilbghnot
apply to records ated 25 years or more beftire date
on whichihe records/ere requested

Matters that are . . . personnel and medical files and :
files the disclosure of which would constifetals
unwarrated invasion of personal privacy

Matters that are . . . records or information compiled 1
law enforcement purposes, buttorthe extent thahe
production afuch lavenforcement records or infaroma
(A) could reasonably be expected to interfere with
enforcement proceedings, (B) would deprive a persol
right to a fair trial or an impartial adjudication, (C) cou
reasonably be expected to constitute an unwarranted
invasion of personal privéiay could reasonably be
expected to disclose the identity of a confidential sou
including a State, local, or foreign agency or authority
private institution which furnished information on a
confidential basis, aimdthe case of rcord or
information compiled by criminal law enforcement aut
in the course afcriminal investigation or by an agency
conducting a lawful national security intelligence
investigation, information furnished by a confidential
(E) would disclose techesgand procedures for law
enforcement investigations or prosecutions, or would
guidelines for law enforcement investigations or pros
if such disclosureuld reasonably be expected to risk
circumvention of the law, or (F) could reasomably
expected to endanger the life or physical safety of an
individual

Matters that are . . . contained in or related to examin
operating, or condition reports prepared bghat of, or
for the use of an agency responsible for the regulatio
supervision of financial institutions

Matters that are . . . geological and geophysical infori
and data, including magasncerningels

Source: 5 U.S.C. § 552(b)(®).

De s ptihsee oapfef otrod eadg e n c i ecse rttoa iwh ytrhdi€kdlxAadmp t i ons ,
statfuiurrdamaentdabtyoXinethaatween,
FOIsA e x e nsphtoithdndsn ar r o wl’¥°Tchen ssttrau end .és
otxgl sehot ya megrbtyithdast

in favor

15GeeDep’t of Air
Information Actto open agency actiont t h e

156Seeidat 361
dominant

Force v o.

light
( s t a t'ekemgtions dloanot obBcOré the’ basic policy that disclosure, not secreey, is th
object it engustBe nBrnoOwlyicdonStruddn .d

reasonable

‘¢h@ Basid purSose tife F-reedomiof/ 2
public scrutiny?”)

Ros e,
of

t hat

(
(i
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segregate and reled¥an d odifsac]lmpyst eriemfsocornmabtliyoms e gr e
porooifom "t hatbhrelbans r éagfuteestt edle | e t i whni cohf at '8 epxoermpito.n ¢
More fundam&nteaxlelmp,t iFoIsA do not i mpose mandatory
agencipuwr,s wah®) 160 a me n d mé*tatns atgee nkKQlhAna y dnot wit
government information proe@ascsoreabby bhoarexemptt loa
would harm an interesorgdreothtdéedgliy reagmatidloymmpt i or
pr ohi®Siutdeidmi t ati ons on t®EkApexk e mpaiynibdnh biene adt h of

i mpl e me ntthaet idepma todfi e cl osure mandate.

The Supreme Cour,t dhaese xionlsuflordu@iliteyd xtehmptt i ons, t he

u
does mnot aut hoirtihzheo ladn aa goeonvceyn €t doh awccto spdr ot e ct ed b
an applicalblAa ddmempiciaon | mmi grati on Lawyers ASSO:«
Of fice for | Mifilge ad.i ©.n Riervd weiwt held that, when d
FOI A an agency may noterxodactoni ther hatsiontthmdm:!
“nomes po’buitvd nstead 1ss nliinmei teexde nbphteiFothysphe s of i nf o
may r¥Hhetcourt ,explltah meglh tdhmtagency may apply a
wit hholfdr oomaat‘tbrnecce an agency identifies a record
request, the statute compelasasda¥Pdhmsyr peof thlkee T
c ouarltt,h‘d fgdhc us o fi st hien fFoQIma t i 8wmh e maogtd edsoyc u me nt s

decidingewkeamphh ecanmta erfewftassridde of that context, FO
disclosure of a responsive record, nd¥ disclosur

1575 U.S.C. § 552(a)(8)(A)i)(1l).

1581d. § 552(b).See also id( The amount of information deleted, and the exemption under which the deletion is made,
shall be indicated on the released portion of the record, unidesling that indication would harm an interest

protected by the exemption . tnder which the deletion is made. If technically feasible, the amount of the information
deleted, and the exemption under which the deletion is made, shall be indicateulatehe the record where such
deletion is madg. ) .

159 SeeFOIA Improvement ActPub. L. No. 114185, 130 Stat. 538 (June 30, 2016).
1601d. § 2(1), 130 Stat. at 539 (codified at 5 U.S.C. § 552(a)(8)(AXII).

161D0OJ v. Tax Analysts, 492 U.S. 136, 18D89).

162830 F.3d 667 (D.C. Cir. 2016).

163|d. at 67778, 679.

1641d. at 677.

®51d(internal quotation marks and citation omitted). The cou
command to disclose a responsive record adat@78.dhei t . . . de

court wrote, however, th&OIA does not contain a definitiaf that term, and it did not supply a definition of its own.

Id. ( “ helparties have not addressed the antecedent quesfionwh at ¢ on s t i t dor RO purpogks, s t i nct r

and we have no cause to examineitidee. Rather, for purposes of this case, we simply take as g[givdhe a gency ’ s ]

own understandingofh at const it ut e sasindicatedsbyits disclosures in‘respondéit® sdhject]

r e q u dds(tAlthpugh FOIA includes a definitits section[5 U.S.C.] § 551that section prades no definition of

t he t er rklséwheeecthestdtutedest b e s t h e tircludfing] anydanformatidr thatwould‘be an

agency record . . . when maintained by an agency in any formaigimglan electronic formatid. § 552(f),but that

description provides|litttedhl p i n under st anidthefistpwhee . "y dstreadrdlteration
original). The court expl aiagenésitnhsatte,a di ni nt heef fudtente ndceef i onfe aa d
they undertake the process of identifying records that are responsive to a rdju@shers disagree that FOIA does

not de f i iBee, €9gDOIGWDE, PROCEDURALREQUIREMENTS supranote6l, at 11( As a result of the 1996

amendmentstothe FOI&ongress included a definition of the term ‘recc
“any 1inf or mabeanmagency record .. wvhenlmdintained by an agency in any format, including an

el ect r on iellipsds inorigimallquotifig 5 U.S.C. 8 552(f)(2)(A))).
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An agency may abneo tplwaorhbk dw ¢ £ do gy dmasttcd racetsridinm p t

der FOIrA e xuanmipelre's FBkA mption 3, certmlimcetatutes
midgewdi sl osur e mafy ismfrovrematsi dmses under FOI A
vered iiAhomm=emidds cfl oisnufroprrnoattbiyotned Exe mpti on 3
thhol ding st at udteep,e mtdhienrgstfaonr ms, ¢ cwiudldat e t hat pa
a.Ast anot hearl tehxoaungphl EFxQ@ImHp t i on 4 aut horizes an a.g
rtain toonmfmedrecnitaila lor méiamalm ¢ ir a [f®¢ theff dretdse, Secret
t (%M Smp)ocsreismi nad Ppemalkesicma fii che h et dihd s rief

“avthori Z%Thby, |l whwvil qgrBmgmpdii oan atiithrh ol d

® o 0 ng o —ga
Q@ OB B »wo o =0 =B

formetveonadt tbey cboatrhgt i baTH %A up rdo htihbei t

aut hori zed indfiosrcnt4btsliubornemaot ke V &yl ¢ chowr d H @ KsA

veamegetx e mmtder FOIA or prohibiytadofatnem bawng di

ency must disclosesuch records upon reques:t
Under certain cimabpms hshbhdest waaweagadnasy ability t
e x e mpttoi oan r e q udeuseti epdo iroerc odridsncfl oorsmuarfed roonfe xDa.n(p.1 e, t he
Circuhel Has . . that the government cannot r1ely
justify withhol dingo fifnifcoiramalty’ @anc kit sipaw mthdagse db ¢ e n
domd *%Couofthamhet Hat a’m pg ¢looecsyudries cof i nformation ¢t
has not foreclosed application of an'exemption i

166 SeeDOJ, OFFICEOFINFO. POL’Y, GUIDE TO THE FREEDOM OFINFORMATION ACT, WAIVER AND DISCRETIONARY
DiscLOSURE at 1516 (Aug. 28, 2019) [hereinaft®@XOJGuIDE, WAIVER AND DISCRETIONARY DISCLOSURH,
https://www.justice.gov/oip/page/file/1198006/downlogee5 U.S.C. §52(b)(3(A)().

167See5 U.S.C. § 552(b)(3). Exemption 3 is discussed be®me infra‘Exemption 3MattersExemptedby Other
Statutes ”

1685 U.S.C. § 552(If#). Exemption 4 is discussed belo8ee infra‘Exemption 4: Trade Secrets a@dmmercial or
Financial Information ”

16918 U.S.C. § 1905.
17O|C|.

171 SeeChrysler Corp. v. Browd41 U.S. 281, 2994, 31819 (1979) Courts haveecognizedhat“the scope of the
[TSA] is at least ceextensive with that of Exemption”4ACNA Fin. Corp. v. Donovan, 830 F.2d 1132,44 (D.C. Cir.
1987). Some commentators, howeveaye expressed skepticisimerwhether thissiew remaingrue giventhe
Supreme Couts recent interpretation dixemption 4s scope ifFood Marketing Institute (FMI) v. Ayus Leader
Media 139 S. Ct. 2356 (2019%ee¢ e.g, Bernard BellFood Marketing Institute: A Preliminary Assessment (Part Il)
NoTICE& COMMENT: YALE J.ON ReG. (July 8, 2019)https://www.yalejreg.com/nc/foedharketinginstitute-a-
preliminaryassessmergartii/ .

172 Cf. NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 221 (1978pless the requested material falls within one
of these nine statutory emptions, FOIA requires that records and material in the possession of federal agencies be
made available on demand to any member of the general gublic.

173 Davis v. DOJ, 968 F.2d 1276, 1279 (D.C. Cir. 1992) (citations omitéed)alsoNLRB v. Sears, Roebuck & Co.,

421 U.S. 132, 1 6 1 if @n hgkericy chooges efiressiyddaept od incorpotate by reference an intra

agency memorandum previously covered by Exemption 5 in what would otherwise be a final opinion, that

memoradum may be withheld only on the ground that it falls within the coverage of some exemption other than

Exemption5?) ; Shell Oil Co. v. IRS, 772 F. Supp. 202, 209 (D. D
voluntarily made to a nefederal party . . the government waives any claim that the information is exempt from

disclosure under the deliberative process privilege [of FO

"Seee.yy Fla. House of Representatives v. U.S.(obiagp’t of Co mme
that the agency’s disclosure of information to Congress di
under the threat of Congress’s power of subpoena” and, the
of Army,613F . 2d 1151, 1156 (D. C. CotheextantthatlCpngress fasvipserved oitselil w de t ha't

in [5 U.S.C. 8 552(d)the right to receive information not available to the general public, and actually does receive
such information pursuant toahsection (whether in the form of documents or otherwise), no waiver occurs of the
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However ,amwhagehncry has wanievceeds saanr iebxyét ridpet piseqnmed ceiinsft i ¢
nature and cir cuinssctladf3cuerse .of the prior d

Exemption 1: National Defense or Foreid

The first FOIA exe mpwi tonhd eadutd ahfottr di rzse stp ta g toamianl e s t o
defense or "fOSpedighixpanblaglyomwsa gewictyhihwfl dr mat i on

tha{ A)peci fically authorized undardearbet ekreipat es t a
secret in the interest of dvahiiicsnna 1f adcetf epnrsoep eorrl yf c
classified pursoad®Thd esxwecmp fHGamctalsticisvtsee T € st i n

ma i nitnaghceon f i ded mif @k imay i on implicatin® national d
Howewsgthe text makes -xdeowmiltayt @td alnlf oramtait @ ball dia y
under Ex.d mpdf ieatnhloyjs e national defense breefioreign

proper | yt hrl cauagphp flaieexde bcluet iavreco o ¢''fl e d

At prkxsecnut,i v®2m@rridnegro vié3y ns t he classification of
infor matdxec btyi Wllhebraxedhut i ve order prescribes t
classifying national security information and 11i
applies, wniilciht airny Ipuldaens, weapens canys ¢ ms, or op
technological, or economic "matdthmlrsed eItadtiag to t
Government programs for s af e 3®%lanrfdoirnnga tniuocnl etahra tmaat
agenevwtkos withhold from disclosueesubdernnExempand
procedural congannacdwemit 8 2% der

privileges and exemptions which are available to the executive branch under the FOIA with respect to the public at

large” )seeals®R ockwell TInt’>1 C%®, &Q4 DOD.,C.23Gi F.. 324001) (acknowlec
communications between an agency and Congress would receive protectionagentitamemoranda [under

Exemption 5 partandparceley twher e@gency’s deliberatiweDOgrocess’”” (q
917 F.2d 571, 575 (D.C. Cir. 1990D0JGuIDE, WAIVER AND DISCRETIONARY DISCLOSURE supranotel166, at 10

(“When an age n orywith Goagressswithout fhakingnan official disclosure of the information to the

public, courts have ruled that this butsee dgDovwlonesPt7 i nfor mati o
F.2d at 575 ( athechse at bhdiD®Hhad unguestionably ended its consideration as to whether to

prosecute, or in any other way proceed agajastlember of Congresgjeforei t s ent the letter to Cong
“ [of that reason, we do not think taiD O Jléttar fo the House Ethicdommittee can be withheld under Exemption

5”7) .

175 DOJGuUIDE, WAIVER AND DISCRETIONARY DISCLOSURE supranote166, at 1.

1765 U.S.C. § 552(b)(1).

77d.

178 SeeClark, supranote94, at 298 (citing 11ZonNc. Rec. 13022 (June 20, 1966) (Statement of Representative Robert
Dole));id. (citing 112ConNc. Rec. 13008 (Jun®0, 1966) (Statement of Representative John Mdsgjidon B.
Johnson, Statement by the President Upon Signing S. 1160 (July 4, 1966).

1795 U.S.C. § 552(b)(1).

180 DOJ, OFFICEOF INFO. PoL’Y, GUIDE TO THE FREEDOM OFINFORMATION ACT, EXEMPTION 1, at 3 (Aug.21, 2019)
[hereinafteDOJGuIDE, EXEMPTION 1], https://www.justice.gov/oip/page/file/1197091/download

181See, e.g.Exec. Order No. 13,526 8§ 1.4, 1.6, 3 C.F.R. 298 (20d.0§;1.4(a), (e), ()Although Exemption 1 only

applies to information that has been classified pursuant to an applicable executive order, Executive Order No. 13,526

specifically authorizes agencies to classify or reclassify, as the case may be, previdisslipsed information upon

receipt of a FOIArequedd. § 1.7(d)Such c¢classifications and recl-byssifications
document basis with the personal participatioime or under th
branch official specified in the executiwe order and compl

182 SeeShoenman v. FBI, 575 F. Supp. 2d 136,-852 ( D. D. C. 2008) ( “To show that it ha:
information under FOIA Exemption 1, theglency] must show both that the information was classified pursuant to the
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Exemption 2: Intermnal Personnel Rules

FOI'sA secondapypdmpepssicemr ds t hat ‘aoa’itamgiepmacrratlilwel y
prone to less publisecundildmyiessthegrtshaine ¢t hmanawi omh ¢ 1
under Ex¥HKpemehaiubtnh o2 i zes agenciesinfoormatmpdn fr o
thatreiated solely to the imtfemmaEhpacrSapnelimer ul
Courthehdpter sonnel ruvhadeandExpmpetibmsL t hat addr
““mployee relmn¢s oitB8Thotss echmipntaincm l cesv earnpde rptraaiciimcg s

tshiring and firsogpl woek fahdj} e tI®Hpodaulsnladteiron and
Exempti omf Dorunsatt ipeenrctlau sni v’etloy poerr soomlnye 1 ¥ules and

and as the Supremeanfgantyhmuestfphpaareds] yt &k eietps e 1 f
forts oW%h use

For ywaaaysuirnttser preted this provision to cover no
humans resources informaacdohddpwedobicndammtblowei ntha
and wheolseea s i gwmulfd camurhwe rti ek Jyfciaegul 3%Pi ons or

BuaMiil ner v. Depat hme 8t p ol anle dt Endilikmtaivle w o f

Ex e mp tcioonnt r24a henodnd anmafipgr sonnel rulwhitethad practic
Courretad asomipphplimgee relati onrse cabieddshduman resour

proper procedures, and that the withheld information substantively falls within the scope of [the governing executive
or de H.R.REP.NQ. 1380, at 1112 (1974) (Conf. Rep.B.Rer. No. 1200, at 1112 (1974) (Conf. Rep.xee also
DOJGUIDE, EXEMPTION 1, supranote180, at 12.

BDep’t of Air Force v. 8.ddsat369 (distussingthas, asoppdsedtotBetase (197 6) ;

summaries of Air Force Academy honor and ethics proceeding
matters subject to such a g e\Maugmwr KRosenb2d F.2dillB6 (D.C.iCr.49v3), publ i ¢ i
quotedinRose 425 U. S at 365, the D.C. Circuit declared that “t
that the line sought to be drawn [ i n—Bhickanpcovembbythe ] i s one b
exemption—and those more substantial matters which might be th

1142
1845 U,S.C. § 552(b)(2).

BMilner v. Dep’t of NaSepalsosdbt2 USB.(BE&Rdi 1 gobsisle@ Withi P x e mpt i on
the plain meaning of the term ‘“personnel rules and practic
relations and human resources?”).

1861d, at 570.
B1dat 570 n.4 (defining the “related solely” element of Exe
8|d (defining the “internal” element of Exemption 2).

189 Milner, 562 U.S. at 567 (explaining that many courts embraced a bifurcated reading of Exemption 2 that protected
both“materials concerning human resources@mgloyee relations, and .recordswhose disclosure would risk

circumvention of the law ) ; Crooker v. Bureau of Alcohol, Tobacco & F
(enbanc) h o1 d i ifiagdoctinmehtdor which disclosue is sought meets the’anddfst of ¢
disclosure significantly risks circumvention of agency regulations or statutes, then Exetnptiempts the material

from mandat o,abyogaled byilheo, 562 W.8. B6R. The first category of informatiwas protectetby

what courtgeferredtoas he “Low 27”7 ¢ o mp oSeeMiner,56XU.SBxe fippt7i de xDd.l aining that

ire
pre

2 «

‘Low 2’ exemption referred to mat er i alseealso8ahikeeve ni ng human
NLRB, 964 F.2d 1205, 1207 (D. C. Cir. 1992) (explaining tha
trivial administrative mat tbrogatedfydMinkr562 W.8. 562The secondad ow 2’ e xem

protectedby thee x e mp t tcallad’High ZcomponenEee Milney562 U.S. at 567%ee also Schille964 F.2d at

1207 (“Predominantly internal documents the disclosure of
regulations are protected by thealed hi gh 2’  abragates byiMiner562 YJ.S. 562SeeD0OJ, OFFICE

OF INFO. PoL’Y, GUIDE TO THE FREEDOM OFINFORMATION ACT, EXEMPTION 2, at 45 (May 7, 2019)
https://www.jugice.gov/oip/foiaguide/exemption_2/download

19Milner,562U.Sat 581 (holding that “Exemption 2, consistent with

Congressional Research Service 24



The Freedom of Information Act (FOIA): A Legal Overview

imper missiblayp iemxd a fgpidracdutudvbe rnyt i dinn troe qtuhi er'®tenkeennip t i o 1
Af tMirl neadgencies wiisnhfionrgmhttta whnadp & b v 1qduvaslla i e d

High 2timhdommoasesi ble alternatives to Exemption
exemp¥i ons .

Exempt Mah tBxesmplhy Ot her Statutes

Withxthegspdf oixemptions 8 and 9, exemptions for 1.

subject or issue ténd htior db'@Exgeommpettrgioent ath i b FO1 A
agencies itnof owintfiltHsopladc i fi cally exenfpt aldhlfA om di s c
sta¥Pliheot her woundder dH xsecshpodse¢uomeer thhinye dt he category
informatiesnactbhyehentf or’mmrtdtoenct i on b¥YCamgthes bdaatu
enaat ecdardtedatyutods tphlaatciemi todtilbe 1 d iowinmd Des umget odn

the govEheassmeantud mfriydent i alciotvge rwe d a iirnefnograntastfi o n
including such idnfvoerrmaet fcaaitmeigmg dtecs Sl miuga tpiramwsd ng
daFpatempl i fFamide ns ¥ ttarrmame but a few.
Congyrebowleivde rn,bot i1intend foevVvEBxtynputdaitot h co3ri zesapply
requtihme s hhol aifog Hdfongmess 1 i miseavearhaege xteanptt wm n
particular ca‘t®g abbassagtehoef B.t@G.t uGietsatti bakhas polity
decisions on g bdweeardnemebnyt atlh es eLcergeicsyl ati ve rather t
br ai¥%Thh e cfaitrescgfo rlya Ws e mp tctoovre rsdst a thuatte sd itr e ct agenci e
and practices,’ encompasses only recoreassouwredest)n.g to 1issue
B®lidjat 573 (declaring that “[t]he High 2 test ignores the pl
circumventionrequirement with nobasisorrefent i n Exemption 2’s language,” and st a

l abel e2dland Mw . ..just2)) .
192 SeeStuessysupranote25, at 18.

193 Exemptions 8 and 9 are discussed be®ee infra‘Exemption 8: Financial Institution Repdits &xefhption 9:
Geological and Geophysical Information and Datacerning Wells ”

1945 U.S.C. § 552(b)(3)f. H.R.ReP. No. 1497, at 10 (1966) (writing in regard to the first iteration of Exemption 3 that
“[t]l]here are nearly 100 statutes or par mentrecdids.sTheset ut es whi ¢
would not be modified by [FOIA]. ”). The exemption explicit
statute. 5 U.S.C. § 552(b)(3).

9Cf.Goland v. CIA, 607 F. 2dhelsdedssue brsdacisiondetaXistenceiofrareledant7 8 ) ( “ [ T]
statute and the inclusion of withheld material within that steswdeverage ” ) .

19%See8 U.S.C. § 1202)f see alsiMedinaHi ncapie v. Dep’t of State, 700 F.2d 737,
that § 1202(f) is an Exemption 3 withholding statute).

197 See42 U.S.C. § 13968(b)(3)(D).

198 Seed5 U.S.C. § 122(akee alsdrons & Sears v. Dann, 606 F.2d 1215, 1240(D.C Cir. 1979) (holding that
§ 122 is an Exemption 3 withholding statute).

195ee26 U.S.C. §6103(ajee alsdd a mowi cz v. I RS, 402 F. App’>x 648, 652 (2d
exempt under Exemption 3 and § 6103(a)).

2004 R.Rer. No. 1441, at 14 (376) (Conf. Rep.).

201 Am. Jewish Cong. v. Kreps, 574 F.2d 624, 628 (D.C. Cir. 191#8).conference report underlying the 1976

amendments to FOIA, which imposed the limitations to Exemption 3 discussed in this parsegapfratext

accompanying note02-207, explained that the limitationswese r e s ponse to the Supreme Court’
Administrator,Federal Aviation Administration (FAA) v. Robertsdi22 U.S. 255 (19755eeH.R.Rep. No. 1441, at

14 (1976) (Conf. Rep.). Section 1104 of the Federal Aviation Act of 1958 provided that the FAA Administrator shall
withhold certain information where, in the Administrator’s
apersonopecting to its dis cl oistherinteresatafdhe public’l d4 9n olt. Sb.eC.“ r§e qlu5iOrde d( 1
(quoted inRobertson422 U.S. at 258 n.4 (emphasis added)). RbbkertsorCourt held that Section 1104, with its
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withhol d ‘ifmonr maiteni gpsnubclhi ca manner as to™ P eave no
The sembmactas uteesst atbhlaits h[ ] particular c¢criteria f

particulfarmattytpecerss PbAmer wcahhdédi sh @®hregress v.
Circuit ecthpl dires® mbrdatwegsr pynly those statutes 1in
congr eman doftacdn f i d e n,t ihaol wetvyeirts hgaetnseorlault,e and withou
excepPibem.second catdegeryeakhewecovoom, for?®administr
stattumbasaced bycadlvian damwtewx@omdgy cs5 pt csotfainbdyar ds or
crif®Arecord must f&hkinswiathhuitne tehmbracddlby either
under Ex®mption 3

Exemption 3 limits the univeornsed doffi i ongtlutwasy s ubj
statute ¢thacodahdecea@REN oFfOI128MA%Xstp e c i di cdtfl Heyt o
exempttoi ognual i fy as an Exe Qo u,0 hasc3c olwiadilenHgadlyd,i n g st
t hat stat utOest ocbrearc tt2lefada 1a2fO0t@edr c¢c i t e t o axse mapnt i on 3
exemption statetvenundodethk@Wiweulfdl]l within the f
describ®d above

broad grant of authority to thedA Administrator to determine whether disclosure was in the public interest, was a

withholding statute under ExemptionSee422 U.S. at 26&7. The subsequent 1976 amendment to Exemption 3 was
“intend[ed] . . .t o ove rtinu lRobensaneH.RIRERNOs144d, at 1b(T976) he Supr e me
(Conf. Rep.), and “exclude from its ¢ omp a sasteblanchdeo . . . whi
withhold any i nfKrepma74 F.2d at 628 {altefatiop ih ginalk(iaternal’quotation marks

omitted) (quotingH.R.Rep. No. 880, pt. I, at 23 (1976)).

2025 J S.C. § 552(b)(3)(A)(i).

2031d. § 552(b)(3)(A)(ii). For examples of statutes courts have found qualify under this categ@®Q X &eFICE OF
INFO. PoL’Y, GUIDE TO THEFREEDOM OFINFORMATION ACT, EXEMPTION 3, at 1526 (Aug. 20, 2019) [hereinaft&rOJ
GuIDE, EXEMPTION 3], https://www.justice.gov/oip/page/file/1197096/download

204Kreps 574 F.2 at 628 (internal quotation marks and citation omittegBaldrige v. Shapiro, 455 U.S. 345, 352
(1982) (explaining that the first disjunctive prong requir
disclosure?”).

205Kreps 574 F.2d at 628f. Irons & Sears v. Dann, 606 F.2d 1215, 1220 (D.C. Cir. 1979) (writing‘thatmere
presence of some residual administrative discretion does ndthakstatute under reviewlut of Exemption 3 ) .

MLegal & Safety Emplr . fAmysNoaSO@R1T48 WBS/IJFM, 2001 US. Bist. LEXESp * t o

26278, at *10 (E. D. Cal .osMisfysubSectionZ(8)(@i)] astatgte mustlinitiagencyy ¢ t hat “ [t

discretion to a particular item or class of items, or it must limit agency distigfiprescribing guidelines for the

exercise of thatdiscretibn) ( ci ting Long v. IRS, 7skals®ORulLY, Isupfafiofe 1178 (9t h
25813:1,at356 1 (writing that Exemption 3 “applies to informatio
confidence; is permitted to be held in confidence by particular statutory criteria; or is permitted to be withheld by the

agencyupp a statutory reference to one particularly type of 1in
explained that Exemption 3°s second category applies to st

use in determining whetherdisclosur i s pe Nmit S di BMese t2rn Life Ins. Co. v. Unite
459 (N.D. Tex. 1980). For examples of statutes courts have found qualify under the second category of Exemption 3

statutes, seBOJGUIDE, EXEMPTION 3, supranote203 at 2644.

207CfC1 A v. Sims, 471 U.S. 159, 167 (1985). Therefore, a cour
determine both that a given statute qualifies as an Exemption 3 withholding atatthet the records that have been

requested are protected by thatste.See id. see als . Mi chael’s Piano, Inc. v FTC, 138

1 9 9 4 he twothileshold criteria needed to obtain exemption 3 exclusion from public disclosure are that (1) the

statute invoked qualifies as an exemption 3 withholdtagute, and (2) the materialstwh h e 1 d fall sithin that
scope’ ) .

208pyb. L. No. 11483, 123 Stat. 21842009).

25 U.S.C. § 552(b)(3)(B) (providing that Exemption 3 only
the OPENFOIAAct of 2009” if it “specifically cites to this para

210 %eq e.g, Everytown for Gun Safety Support Fund v. BATFE, No.c¥&296 (AJN), 2019 U.S. Dist. LEXIS
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Exemption 4: TrGodmemeSrecciraelt soranfFdi nanci al
Information

Third parties regularly submit an enor mous amour
ederal goverimmenmt ,vairncldudiitn@aayi end aeasher gover
ontfset sl ement negotlaantdppohs cwit bnagdowci dsug ap,j
od and Drug?RAWBsAx & snp taaubtvhoodr i zes agencies to ex
sclmasnwr ¢ ypesii bffvetmmiat di vi duals and entities fr
deral govertnhmee ng o wSrpanmmientiitec xa €l cupptriodt(lel&) tr sa d e
c’taen(d2 o mMmer ci al or financiapein ndtwhiajgat i on obt ai
ivileged ™% confidential

- T @ oMo
-~ 0o o = 0o

=

e D. C. Ca‘tt « widte” fdoer £ iprenadrBpx e smep4taismfia n y

secret, commercially valuable plan, formula, process, or device that is used for the making,
preparing, compounding, or processofgrade commodities and that can be said to be the
end product of either innovation or substantial efféit.

Courts have interpreted the exemptlileowinhg,echibrace
example, agencies fdoceutnsenmpgomndgfForandde i Darc coOmMS i st
drug product manufacturing information, includir
composition af% ss pveidnlf carsmd ti oms r e g a rednitnhgo It he qua
containedbiymbai gmanrde tbtye squantity .¥®n each brand an

140108, at *25 (S.D.N.Y. Aug. 19, 2019); Long v. ICE, 149 F. Supp. 3d 39, 54 (D.D.C. (@0lding that the Federal

Information Security Modernization Act of 2014, Pub. L. No.-PB3, 128 Stat. 3073 was not a withholding statute

under Exemption 3 becaysnteralia, it failed to cite to Exemptithen 3 despite
OPEN FOI A Act of 20097”).

2llSeee.yy McDonnell Douglas Corp. v. U.S. Dep’t of Air Force,
212gee, e.g.M/A-Com Inf. Sys. v. HHS, 656 F. Supp. 691, 692 (D.D.C. 1986).

2135ee21 U.S.C. § 355.

2145 U.S.C. § 552(b)(4).

215pyb. Citizen Health Research Grp. v. FDA, 704 F.2d 1280, 1289 (D.C. Cir. a888jdAnderson v. HHS, 907

F.2d 936, 94314 (10th Cir. 1990). IPublic Citizen Health Research Graupe D.C. Circuit rejected the argument

that FOIA adopted thBestatemet (First) of Torts  d e f i ni t i o n704H.2d at1288&. That defiritionr ¢ t . ”
provides that “[ a] anyfommdla pattesnc device or eompilationcofinformation whith is used

in on€s business, and which gives himaportunity to obtain an advantage over competitors who do not know or use

it.” RESTATEMENT(FIRST)OFTORTS§ 757 c¢mt . b ( 1939) . Rektatemergpproach.hfs] d t hat “t h
inconsistent with the language of the FOIA and itsunderlyingpg ci es” because (1) FOIA’s 1legis
evidence in support of such an expansive definition, (2) the definition containedRedtetemeritrenders

meaningless the second prong of Exemptiori’4 a n dRegtalejnentsh ed e f i lhksuited for he ptiblicdaw i

context in which FOIA determinations must be madrub. Citizen Health Research GrjF04 F.2d at 12889.

Accordingly, the couRestatemedbts sdesffortfondofig“thadethecret” w

113 ”

commadc or financial information prong of Exemption 4 mea
the term “confidential” under Exempt i on idformation Wwhoste d, under
discl osur e toecayse stlistantial Hayn to.the competitive position of the person from [Fimformation

was obtained.” Nat 1 Parks & Conserv. As s’ n vVv. Morton, 49
discussed below, the Supreme Court subsaqliey r ej ect ed that definitiFMhv. of “confi
Argus Leader Medial39 S. Ct. 23562019).See infratext accompanying not&23-225,

216 Appleton v. FDA, 451 F. Supp. 2d 129, 141 (D.D.C. 2006).
217Rozema v. HHS, 167 F. Supp. 3d 324, 328 -84@N.D.N.Y. 2016) (internal quotation marks and citation omitted).
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Mo sEtx e mp tlii toing &é4thioomdeoveesr ,n ot r ada¢ e batibhnefsor mat i on

pot e netxieaniplty denodmeme rtchieal or fPpraoamgi olf BEXfmpmd ono o
Undtehptomat emdpe wiohdbdet dFODE)R ons tciotmumeer ci al or
finamnmfiad 4@ hebe smpptla eadn bapgeenrc¥dann@)a r e
“privileged "™'Whecbafedolfthphdmgsnbe s aitnfsdrmalt ifomr
other thantquibkidse apacmhptc ug a rqflutecsat o tofimt s
Exemption i4 Iwihcteotngneetrri coina | i wff o f mtoima i ‘dvkeisntthiianl t h e
meanihyge mft?*®* on 4.

Prior tde2a@lihegrtt o tttechremimeidiongi mfgi 'tmefindtehre | e x e mpt i on
wade velbpetdhe D. HRatiComalhiPaiks & Conservation As:¢
UndeMNathonalesBamk ®ci il nanciwddeiennfeodn ma tiefohi al
disclosure offwdaldifkeilwf or mati qn )’stebimpaiyrtohebGa
necessary information in the future; or (2) to ¢
the person from whombt"#En dMatoir anmatlih eRra¢rdkesr ¢ ,

218DOJ OFFICEOFINFO. PoL’Y, GUIDE TO THE FREEDOM OFINFORMATION ACT, EXEMPTION 4, at 4(Oct. 9, 2019
[hereinafteDOJGuIDE, EXEMPTION 4], https://www.justice.gov/oip/page/file/1207891/downldad The over whel mi n g
majority of Exemption 4 cases focus on this standard. ”)

°Courts have accorded “ tnhaiotheekeimption.ctheinandinarg meaningsPubn d ¢ f

Citizen Health Research Grpr04 F.2d at 129Gee,egJ udi ci al Wat ¢ h, Inc. v . U. S. Dep’t
2d 185, 204 (D.D. C. 2011) (“° Crecordsethataeveallbasic commedcialf i ned br oadl
operations orrelatetoincomper o duci ng as p @ac twe lolf aas bsuistpiomdederiofthes where t he
information has a commercial interest in the informationsubmie d t o t he agenc ytlel,lLP¢.quot i ng Ba
United States Dep’t of Commerce, 473 F.3d 312, 319, 374 (D
220See5 U.S.C. § 551(2) (defining the wotgdersort to “include[] an individual, partnership, corporation, association,

or public or private organization other thamagency).

2211d. § 552(b)(4)Pub. Citizen Health Research Grp. 7 0 4 F . 2ndormation oth2rhan trade secrets falls
within the second prong of the exemption if it is shown to be (1) commercial or financial, §R)eabirom a person,
and(3) privileged or confidential. ) .

Though the term “confidential” has been subject to conside
the meaning of “pr iCllJiolredgaend ”v .i nU.ESx.e nmipetpi 'otn o4f. DDLbor, 273 F. S
2017) (noting that “case law examining privilege under Exe

omitted). The district court idordanexplained that < [ p ] r informatierlg efidr pur posecis of Exempt i o1
generally undetsod to be information that falls within recognized constitutional, statutory, or common law

privileges” Id. (internal quotation marks and citation omitted). Courts, for example, have held that commercial or

financial records were exempt under Exemptimnéaccount of their protection under the attorokgnt privilege.See

e.g,id.at23132;Mc Donnell Douglas Corp. v . EEOC, 922 F. Supp. 235,
history explicitly mentions the attornajient privilege and other prileges in relation to Exemption 8ee¢e.g, H.R.

Repr.No.1 4 9 7, at 31 (1966) (stating that Exempt i o-patiehtt e mbraces ¢
lawyer-client, or lender borrower privileges such as technical or financial datatsedb iy an applicant to a

Government | ending oaccoidS.Rer Nz813 at 44n(k9@5k Claims ¢hat @ second is protected

by the attornexclient privilege in the context of communications with a federal government attorney magait@pli

Exemption 5See infra&‘Exemption 5inter- or IntraAgencyMemorané or Letters ”

222 5eeDOJGUIDE, EXEMPTION 4, supranote218, at 13.

223498 F.2d at 770 (footnote omittedi). Critical Mass Energy Project v. Nuclear Regulatory Cdasian, 975 F.2d
871(D.C. Cir. 1992) (en banc}he D.C. Circuit had limitethe National Parkgest to situations in which entities were
obligatedto provide commercial or financial information to an ageittyat 879. If a submitter had voluntarily
provided the government with financial or commercial informationCttiical Masscourt held that such information

“i1s ‘“confidential?’ . . . i f it is of a kind that would cus
wa s o b tldaat &7 @Glitical Masswas not widely accepted outside of the D.C. Cir@itePd. for a Writ of

Certiorariat 28, FMI v. Argus Media Leader, No.-#88 1 ( Oct . 201 8 pdateathes er t i ng that, “[t]
voluntary/involuntanCritical Masstest has beenadoptedy t he D. C. and Tenth Circuits?”).
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courts 1 edHKefditt olcoodmemreg ci al or famatnkd afledafaolr mat
governmabmitter & information

BuitkFood Marketing InstitutetaEMBErpuemAnrgys clteade
D. C. Gt cacnudi ti nsttlethta ] h el ecaosmtmewhceirael or financial 1
bofhclustomarily and actuall y][ 2pireoavtiedde da st op rtihvea t e
government under amd mfoemumeEtindn dwbistphriny atchye, nte ani n
Exempt'®dhidéfinst bowadNat itchmanleasfhd&r gsr mi t s agencie
withhold a larger c¢at €sgodiys wifo d’zshBfechrentaStuiporne mfer o m |
Court ddeifdi meott he precisci bMlehdatooheghCodr i tde ne wmit
thdta]t Keast ‘fnmwesdi tbiecopmresent for information to
not decide whether the governmenthfomubnd th dbmwa wi 1 pr
privateroreri nformation tocdwudFagethin Exemption

Exemptilmkted: -Adgd eanMeymor amllet t er s

E x e mp taipopnl i‘fensta @gweon ¢ y -acgre nicryt rme mor andums or Il etters
available by law to a party ot h®3Thteh al® 6a6n Haoguesmec )
paocrcto mpanyi hggi hiénadFi@bat te xtc mpwaisondwantt h edh e

t ent i ont httfu leln saunrdi nfgr a n k "wikicth ®txhgee ud §f s@pbriamrc h
sed on thergpquwamgegophebthetpnformaoi d6nnalizing
tion owilHdawieesiophi bffgct P Telfyalflunwitlshn Exempt i

SIS e
oo 5 o

22%See,e.gy Charles River Park “A,” Inc. v. Dep’t of Housing & 1
(wr it i n dNationalParkgestfdr eonfidentiality looks in oriastance to the effect of disclosure on the provider
of the informatiofi ) .

2251398S. Ct.2356,236366 (2019);see idat 2367 (Breyer, J., dissenting). As discussed bedew,nfra“Reverse

FOIA Litigation, ” t he defidentian ebODmmeowfiinl information” in Execut:i
agencies’ general requirement to notify submitters of 1info

information in response to a FOIA response, conflicts withth¢ $ e me Court s defiFkMi.t i on of “c o1
The executive order defines “recordsfpioddedto thegdverrmenhbyar ci al i nfor

submitter that arguably contain material exempt from release under Exemptiobetause idclosure could

reasonably be expected to cause substantial competitive’harid.x ¢ ¢ . . 10,600 & 2(a) (Bao. 1, 1987).

226 SeeCRS Legal Sidebar LSB1029%hen Does the Government Have to Disclosea® Business Information in
its Possessiondy Daniel J. Sheffneat 1.

227EMI, 139 S. Ct. a2 3 6 3 onterfip@rary dictionarigs f r om t he t i me esuggedt Wd chriditions na ct me nt ]
that might be required for information communicated to anothlee wonsidered confidential. In one sense,

information communicated to another remains confidential whenever it is customarily kept private, or at least closely

held, by the person imparting it. In another sense, information migidrisdered confidentianly if the party

receiving it provides some assurance that it will remainsgcjet. ( ¢ i t at idd e x pd mii mttl@agtthe hat “[ a]

first conditionhastobe present for information to qualidnt as confident
necessary to determine whettprivately held informatiofmay] loseits confidential character for purposes of

Ex e mpt i oeommuni¢ated to the’gevernment without assurances that the government will keep it gtivate

because that conditioratl been satisfied in the case).

2285 U.S.C. § 552(b)(5). As discussed belavira text accompanying no@47, Exemption 5 also provides that the
deliberative procegsrivilege—a discovery privilege incorporated by Exemptiehdbo e s “not apply to recor
25 years or more before the date on which the records were

2°HR.REP.N0.1497,at 10 (1966) ( “ Ag e atulyandfrank exehange of opiniong wouldibe t h a t
impossible if all internal communications were made publ®y contended, and with merit, that advice from staff
assistants and the exchange of ideas among agency pemsonftehot be completely frank ihey were forcedo

‘operate ind i s h bMeredver, a Government agency cannot always operate effectiviely required to disclose
documents or information which it hesceived or generated before it completes the process of awarchingract or

issuing an order, decisionore g u 1 aacdordSiReP. No; 813, at 9 (1965).
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cove,rdageu mamttot hqu(all)pafMfiyna@e nc y -acgre ’hdcoy¢ w mer rl t
(2fall within the ambit of a privilege against d
govern litigation ag#% nst the agency that holds

ateir$i abhgency or i fiotriritag famgmetmiecgye iacsy t hat ter m i1is d
y F®¥®BoAmeour tal heacvegwmhazte di s k‘cowsmuds$ afithe corol |l ary
xemptunade r Stwheethp pt o ticecerthma i atr had shave tboe ecann suppl i
gencey tby nals?tNoomseut |hEealamernspstdiooensp rnoott & tutc h
ommuni.d dDOVon Kl amat h Water UsgerBoProtempli ve ®ABGsC
upr€aert held that infor maAmeorni csautbrmlibtdiseadn t o DOI
oncnegrlned all ocat idimdoatd n swtiitntetarg aahrcgyb 0 § d st hbee c a us e

r ihba¢édso mmuni cate[ d] with the [agency] with their
n thi mdl s“au@bwvernment benefiatplpiact®fHthse. expense of

— "o wmo s mo ¥

Ani ntoeerntagae ncy document will onl y hgeutarbinaflg xa4s o€ xe

di scaweugabe routinely or normally disnclosed upo
litigat i bamg eaffflayi.cnosrtdaignegmlayy, st hidud elout i nemnlayy loyr nor
di sclonssdcharce nit ceth ftcshoev eerxe®Pipat om record must be
di scovery upon a sufficient showing DS need does
protectiomybjasctretcordisscl os“are i‘mowtlecmollcyy rcumst a

I

normabhylable to Phrties in litigation.

The Court haBxcenxppbliiamirnoerdp otrhaatte s t he privileges wh
enjoys under the sreelleavwm nitn stthaet upt ré&t¥h eaanld deias cover
e x e mphtaisonbeen ewmhsdacacpriovil eg’ssl mgnesi,entewtei hi §O

20DOI v. Klamath Water Us e r-3(2001). nthis contéxty aprivlegesis anproteciich2 U. S. 1,
from required disclosure that is afforded to informatiomaterials under certain circumstancese, e.gPrivileged
BLAck’sLAWDICTIONARY 5 98 (4t h pkt. ed. 20intérplia( d“e[fn Jnoitn gs u“bpjreicvti lteog etdh’e
or liabilities; esp., not subject to disclosure during the coursé cdavs ui t 7 ) .

231 SeeKlamath 532 U.Sat 9; 5 U.S.C. 88 551(1), 552(f)(Bee also supra “Agency’

2%2Klamath 532 U.Sat 910. See, e.gMcKinley v. Bd. of Governors of Fed. Reserve Sys., 647 F.3d 331, 336 (D.C.
Cir. 2011) (explaining thafu]nder the‘consultant corollaryto Exemption 5 . . . we interpréhtra-agency ‘to

include agency records containing comments solicited from nongovernmetited péguoting Natl Inst. of Military
Justice v. DOD, 512 F.3d 677, 680, 682 (D.C. Cir. 2008))

233Klamath 532 U.S. at 13 & n.4. Th¢lamathCourt considered whether the exemption applied to the
communications at 1issue s .4dhatl2 dhelCoup gssumed, butdid noudecide, the s> report
existence of such a corollang. & n.4.

234FTC v. Grolier, Inc., 462 U.S. 19, 26 (1983)témal quotation marks omittedjccordKlamath, 532 U.S. at 8;
EPA v. Mink, 410 U.S. 73, 86 (1973) (Exemptioficiearly contemplates that the public is entitled to all such
memoranda or letters that a private party could discover in litigation with the dgency.

235Cf.NLRB v. Sears, Roebuck & Co.,421U.S.132,148975) ( “[I1]t is reasonable to cons
exempt those document s, and only those doculmPGl¢.s, normally
Julian, 486 U.S. 1 (1988), the Supreme Court held that Exemption 5 did not autherizéhholding of presentence

investigation reports in response to requests made by the subjects of suchfrepeinite “the courts have typically

required some showing of special need before they will allow a third party to obtain a copy of ®@poesemygort ” t h e

Court explainednophatvi‘{telger priesvesmitmmligy di scl osuidat” of such r
12-15.

236 Grolier, 462 U.S. at 2 0J, OFFICEOFINFO. POL’Y, GUIDE TO THE FREEDOM OFINFORMATION ACT, EXEMPTION 5,

at 2(Aug. 26, 2019, https://www.justice.gov/oip/page/file/1197816/download

237 Renegotiation Bd. v. Grumman Aircraft EggCorp., 421 U.S168, 184 (1975)f. Martin v. Office of Speial

Counsel, Mer it Sys. Prot. Bd. , 819 F.2d 1181, 1185 (D. C. C
rules into FOIA Exemption (b) (5). Nothing on the face of the provision indicates it incorporates the deliberative

process privilegeia  vacuum. 7)) .
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privilmegmrtsi mmed may aF®Howbeepmcoipeget adnt expres
the legistdadyverdnsad delrewdilnegss than uniweulsadl acceryp
bel elsiskel y tBx & mpfssown®Phin

Bot hSuphree mea n@odrotwer federal courtshatave 1dentifi
Ex e mp teinobmr aSatdbsma y , therefore, serve doc bmesmrtss for
incl udpirnigv idlihecg b § o ov.

Del i bePraclirgieviThetggd i berativeipeooganszpdias]legeomp

of t he mberxee cguetnievidd°Tphrei vBnelpefgeeur t has explained t he
deliberatprveoedpplgegsesiacd)yvi sory opinions, recommend
deliberations comprising part of a paroecess by wh
formutPTthedprivi hggacprnhadptadde 61 oaal they prec
an agenc?3addeils ibe(ria teirveef 4t the y-agnitdnek e of t he consul
prod)&sfqie privilege does faogte npcryo tcehcoto sneast eerxiparless stll
or incorpordner bdoeas Ciotvfege mead a®ANaoyt earbilFa@,] At h e

I mpr ove men t*aAmetn doefd 2Hxlebmpt i on % ft ¢ hex plrudda lapgrl it
document s“ct b & tyeccslorrsemor e be f or e[ tthheey ]d awteer eon whi c h
requd¥ted

238 United States v. Weber Aircraft Corp., 465 U.S. 792, 800 (1984) (explaining that the Ceeateiral Open Market
Committee of the Federal Reserve System v. Merrild 4 3 U. S . 3 Hala pfivilegertttatiwas ntenrtiondd in“ t
the legislative history of Exemption 5irscorporated by the Exemptiennot that all privileges not mentioned are
excluded ) .

2391d. at801;see3 HICKMAN & PIERCE, Jr., supranotel51, § 21.11, at 2219 (explaining that tWeber Court not e d

that exemption five is morescltitleldy tpoilvd I egld tdhanndorparcao
are ‘mnovel’ or that hevevepthowred”]) e s Buhkak Dapaftmant ofeHealtkmp 1 e, i n

& Human Services37 F.3d 508 (D.C. Cir. 1996), the D.C. Circuit held that Exemption 5 did not incorporate a

privilege for “research data . . . on the grounds that dis

such a pr aestalblishedomnel e mtolt e ¢” 1 nild.atib2li 1 di scovery.

240Sears 421 U.S. at 149 (citinlylink, 410 U.S. at 887). For a discussion of executive privilege in the context of

congressional oversight, SERS Report R4565& ongressional Subpoenas: Enforcing Executive Branch Compliance

by Todd Garveyat 2025.

241 Klamath 532 U.Sat8 (internal quotation marks omitted) (quotiBgars 421 U.S. at 150)).

2425eeSears 421 U.Sat 151.

243 SeePub. Citizernv. OMB, 598 F.3d 865, 874 (D.C. Cir. 2009)

2441d. (internal quotation marks and citation omitted).

5Gears 421 U.S. at 161 (“[I]f an agency choo=wmagency expressly to

memorandum previously covered by Exemption 5 in what would otherwise be a final opinion, that memorandum may
be withheld only on the ground thatitffd s wi t hin the coverage of s ®amRe exempti on

Mead Data Cent ., I nc. V. Uu. S. Dep’t of Air Force, 566 F.2d
exemption five disputes may be able to be decided by applicatioa sirtiple test that factual material must be

disclosed but advisory material, containing opinions and recomniendats , ma y Wbut seey e.gWolieevl d ” ) ;

HHS, 839 F.2d 768, 774 (rsome.circahistances,leve’ Rajdahat couldibe i ng t hat, “[i
character i aweuldsaexpose fhe deliberative process thatiitsm be covered by the privil
Va. Beach v. U.S. Dep’t of Co mm(nteraatquotsdich fnarks an?l ditatior2 4 7 , 1253 (

omitted) (¢ [ ure]y factual material does not fall wih the exemption unless itiisextricably intertwned with
policymaking processesich that revelation of the factual material would simultaneously expose protected
deliberation” ) .

246pub. L. No. 114185, 130 $t. 538 (June 30, 2016).

2471d. § 2(2), 130 Stat. at 540 (codified at 5 U.S.G58(b)(5)). In March 2020, the Supreme Court granted a petition
for a writ of certiorari inFish & Wildlife Service v. Sierra ClyiNo. 19547.SeeOrder List, Mar. 2, 20208,
https://www.supremecourt.gov/orders/courtorders/030220zor_|5gnT.pdfpetition asks the Court to determine
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Presi dGComtmiuanli cRatiivaThleegepr esi dential damhmwnications
component of ecxmdbhaswer proo gangdrelgidcabl e in the Exe
c on ?&Txhte. Supreme Cour ti lhgagse theed tds tthrad m tehan datior y ¢
“communicationsn performance ofd Presidens] responsibilitiesof his office, and madén the

process of shaping policies and making decisiét¥sThe D.C. Circuit has held thtte privilege
alsoprotects‘communicationsuthoredor received in response to . . . solicitation[s] bgnior

White House advisersn the course of gathering information and preparing recommendations on

official matters for presentation to the Presig&ptas well agecords‘autrored orsolicited and

receivedby . . .members of an immediate White House advgsetaff who have broad and

significant responsibility for investigating and formulating the advice to be given to the President

on a particular matte”>*Un 1 i ke tahd vae Ipir b etrehses pprreisviidleengtei,a 1
communicati‘@epplpesvibegoecumenosvsersn fhoalt endipo:t
decisionalwerhdt-daesi phreer ¥ i ve ones .

At t 04Clnie @it v i H xeegnep tail o c D r p oartatt cerdnieteyn @ 2*pTrhievi 1 e ge .
att ocrlnipeynitvi |l e gpr gé¥eneemmulnliycati on[ s] made bet ween
in confidence for the purpose of obB*¥aining or pr

whether the deliberative process privilege, in the comtekt F OI A, “protects against compell e
agency’s draft documents that were prepared as part of a f
Endangered Species Act [(ESA)] of 1973 . . . that concerned a proposed ag@ntyhat was later modified in the
consultation process. ” PSietrd Gluh @at 25 2019. The U Gourt obAppedisefar t i or ar i a
the Ninth Circuit had ordered the Fish and Wildlife Service and National Marine Fisheries $8evidees) to

disclose certain material s seebD@lRkR.§402 1), tderSenfices hadicrieated o gi cal o p
during their review of a draft EPA regulation pursuant to Section 7 of the &Sierra Club v. Fish & Wildlife

Serv.,925 F.3d 1000, 1018 (9th Cir. 2019); 16 U.S.C. § 1536. The Services had disclosed portions of those draft

biological opinions to EPA, but neither agency had disclosed either opinion i8itrlia Clulh 925 F.3d at 1008. EPA

later modified its draft regation, and the Services subsequently issued a joint final biological oplchidrne

Supr e me Co urSietra Clubcouldiimpacbtie sdope of Exemption 5, particularly as the deliberative

process privilege is applied to putative draft or intedimuments generated during irégrency consultations of the

kind at issue in the case.

Oral argument irSierra Clubis scheduled for Monday, November 2, 2086eSUPREMECOURT OF THEUNITED
STATES, October Term 2020, For the Session Beginning November 2(208019, 2020),
https://www.supremecourt.gov/oral_arguments/argument_cakeitamthlyArgumentCalNovember2020.pdf

248 SeeJudicialWatch, Inc. v. DOJ, 365.8d 1108, 1113 (D.C. Cir. 2004).

Ni xon v. Adm>r of Gen. Servs. 433 U.S. 425, 449 (1977) (a
citations omitted).

2%0|n re Sealel Case Espy, 121 F.3d 729, 757 (D.C. Cir. 1997).
251|d_

252 Judicial Watch 365 F.3dat 111314 (internal quotation marks omitted) (quotigpy 121 F.3d at 745). At least
one court has explicitly stated that the presidential communications priviledpe eeaived in regard to information an
agency expressly adopted or incorporated by reference into a final of@eieamahon v. DOJ, No. 462, 2015

Uu.s. Dist. LEXIS 23813, at *39 (E.D. Peclientkndpresidential, 2015) (

communications privileges can be waived ‘if the agency has
. memorandum previously covered by Exemption 5 in what

Coun(:|l d La Raza v. DOJ, 411 F.3d 350, 356 (2d Cir. 2005) (ellipses and second alteration in ortgmnak))s

Advocates for the West. . . [B]ecause the . . . the presidential communications privilege applies, there . . . is no need to

go any further.”) .

23NLRBv. Sears, Roebuck & Co., 421 U.S. 132, 154 (1975) (wri

states that Exemption 5 “would 1incl ud eclientprivilegeiféppliedi me nt s whi

to private pSaReptNo.8%3at2 (X965))ot i n g

254 RESTATEMENT (THIRD) OF THELAW GOVERNING LAWYERS § 68 (numerical formatting omitted). TiRestatement
(Third) of the Law Governing Lawyedefines“privileged persorisas the client or prospective client; the clisnt
attorney;“agents of [the client or attorney] who facilitate communications betweer’tfa agents of the lawyer
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Exemption 5 incoagpoi tftogresv e themepn,ti meilflesege e xpl ained
by the DfChel@Cmamguihte, agency anad atml eca gactntcoyr ne y

l awy¥RTthe privilege doeadomnptedous:r pDnfonmmatrpomnate
int o, asn padd%inccyy

At t o WoeRr odBrcitvillnegtehe context of Expmpduotm 5, t he
privdthligiraetseri als prepared ”"bmnamtgi€lnhcegyat i on of 1
prividreges to protect and maintai’?Whinl effective
records must haavnet ibceoepna tpirpehpgaarper db tyient hed erx e mpt i on,
ederal Trade CommhssSapremm@GlCohirdad hboindlyh dhd

nder EXewmpnibfi tfloe Iwihtiicgha ttihen mahtasst tmbd® dwer e pr
he @Goudretci si on was basead ecom 6i tosf itrhtee rFperdectraatli oRm 1
rocedwhech 1is tdrekrsoodwmrcct & apwfe tttrhiemdw di scovery 1in
l1iti%%tiwns altshe thhagseende,foenldgpwdl ci alr egaacidd ngn s

“‘Rul ¢ hadet er mi nepdr 6 haue¢t wmatkerials retained their
aftermination of the Ilitigation for which the dc¢
whether other rtelated 11itPghti @empit # hpaetnddi ng or i
becabxemption 5 incorporates the upnrdievri Itehgee s whi ¢
relevant 6 a&a4aeiu atwhye apnrde t r i Anha tdei rsicaolvse rpyr octoenct teexd , b
worgpkr oduct pri9riouetgievewierebheotin s"®bsequent 11itig:

Ot hRerri vdTlheegeSupreme Couhtdencé dimbawerocbamrepri vil eg
embr dbyge Exe mpoin oax Slmpiltee,d it at esCovr,p WabeSupreme af
Court held that HYkeg omrdivdiehegal psdtadgdetmiemg s made
inspékhown Masc hpihrie v¥Iwve geincor por at &%4T hbey Ctohuer te x e mp
has also held thatohRfedpnt onl 5Scommkbres alt oinf or me

who facilitate the representatidnd. § 70.

2%5Tax Analysts v. IRS, 117 F.3d 607, 618 (D.C. Cir. 1998E alscConfidentiality oftheAt t or ney Gener al ’ s

Communications in Counseling t heAlhughthe attoenaglientpiviegep. O. L. C. 4

traditionally has been recognized in the context of private attarieyt relationships, the privilege also functions to

protect communications between government attorneys and client agencies or departments, as evidenced by its

inclusion in the FOIA, much as it operates to protect attedliept communications in the private sectoy. .

256 g Raza4ll F.3d at 360.

257Tax Aralysts 117 F.3d at 620 (internal quotation marks omitted) (qudiimg R. Civ. P.26(b)(3)); PIERCE, JR., ET

AL., supranotel54, at 389. Courts have held that records produced in anticipation of administrative litigation are

embraced by the privileg€eeS c hoenman v. FBI, 573 F. S uoprishave2falndthat9 , 143 (D.

the attorney worproduct privilege extend® documents prepared in anticipation of administrdifigation, partially

b e ¢ a admiristrative litigation certainly can beget court litigation and may in maoyrostances be expected to do

so.”” (quoting Exxon Corpp690, 70 ((DD&pl983)).of Ener gy, 585 F. Sup

%8SeeCoastal St at esofEnergy, 6CQ0R20854, 864D DEp Cir. 1980) (“The purpose
.is . .. to protect the adversary trial process itself. It is belieatdd integrity of our systemould suffer if

adversaries were entitled to probe each other ' Thet houghts a

Work Product Doctrine68 CorRNELLL. REV.7 6 0 , 787 (1983) (stating that “the doctr

preservai on of an “effective adversary behavior for the good o

259462 U.S. 19, 228(1983.
260 SegFED. R. Civ. P. 26(b)(3).
261 Grolier, 462 U.S. at 226.

2621d. at 2627 (internal quotation marks omitted) (quoting Renegotiation Bd. v. Grudman ¢ r a ft Eng’> g Cor p. ,
U.S. 168, 184 (1975)).

%3The privilege is named aMachinw Zuckeg3l6lF.2d336 (D.C.Cic. #963).” s deci s i on
264 United States v. Weber Aircraft Corp., 465 U.S. 792, 796, 799 (1984).

Congressional Research Service 33



The Freedom of Information Act (FOIA): A Legal Overview

extent that this information is generated by t he
awardi nagcd® cont

Exemption 6: Personnel, Medical, and !

Ex e mp teixoenmfpftosm di“‘pet ®emnel and medical files and
disclosure of which would constitute®a clearly 1t
Feder al mangteanicliaemgent of infor masuoheadbohtanadivi
me d irceaclg®rcdrsi nri amaa,#%h o me a d®¥s @ecisals ,s eclanad y number s
vari ot ¥t eyopfepse rosfomfaol r #iE x ie anp thieol np s 6isnhdiievifiddaum 1tsh e
injury and "¢ hmbhaytrams fiheimsic loddsewrseomfaolr mat nobained

by the g?Thexmenmamtti on apphdeson ckiélli uckome rtasl ihave

not extended its p#otections to corporations.

As an initial manner,i mfanorafgeetnicoympmarymibsnsl igyb lavm t ihnh o 1
indi i dwailvacy i f it i“si miflp&3k © bdAoneeskt onmota d ncal , or

265Fed. Open Mkt. Comm. of Fed. Reserve Sys. v. Merrill, 443 U.S. 340, 360 (1979). Confidential commercial
information submitted to the federal government by individuals or entitiesdtsidethe federal government,
however, is the subject of ExemptionSke supr&Exemption 4: Trade Secrets aBdmmercial or Financial
Information ”

2665 U.S.C. § 552(b)(6). Exemption 7(C) also exempts certain informiatiorter to protect individuals from

unwarranted intrusions into their privaSeed. 8 552(b)(7)(C). As explainddfra, “Exemption 7 Law Enforcement

Recordor Information ” Exemption 7°s privacy protections are broader
“records or information compiled for law enforcement purpo
Some records covered by Exemptions 6 or 7(C) mayfalsunder the ambit of the Privacy Act, 5 U.S.C. § 552a. The

interplay between FOIA and the Privacy Act is discussed b&ew.infr&‘Related Open Government and Information

Laws:FACA, the Sunshine Act, anthePrivacy Act ”

267 Seg e.g, Joseph W. Diemert, Jr. & Assoc. Co. v. FAX8F. App’ %#79(6th Cir. 2007)(workerscompensation
recordspossesselly the FederalAviation Administration).

685ee,e. gDOJ v. Reporters Comm. for Freedom of the Press, 489
individual).

269Seg e.g, DODv. Fed. Labor Relations Auth., 510 U.S. 48894)(home addresses of certain federal employees).

210See e.g, Colemarv. Lappin, 680 F. Supp. 2d 192 (D.D.C. 2010) (social security numbers of Bureau of Prisons

employees).

21SeeS.REP.N0.813 at 9 (1965) (stating that “[s]Juch agencies as t
Health, Education, and Welfare, Seleci Ser vi c e, etc. , have great quantifies of
that these files s houhaordd®RtREPING. 1407 at hlg1lP66L o t he public”) ;

2y. S. Dep’t of State v. Wash. Post. Co., 456 U.S. 595, 599

2Seeeg,U. S. Dep’t of State v. Ray, 502 U.S. 164, 179 (1991)

containing identifying information of Haitian citizens would violate Exemption 6).

2“Nat’>1 Parks & Conservation As{Dn Cv. CKkheppd®,7654Tnbtidg6Tha
exemption has not been extended to protePGCV.tAR&, 562r i vacy 1int
Uu. S. 397 (2011), the Supreme Court hel d tdhiadt nFxte mpptpiloyn t7o( C
corporationsld. at 40910. In support of this conclusion, the Court discussed the inclusion of that term in Exemption 6

and explained that while “the question whether eExemption 6
have regularly referred to that e xe migtati40708 (quetingRayvol vi ng an
502 U. S. at 175). That said, the D.C. Circuit has held tha
recordswhenthbu51ness is individually owned or c¢closely held, and
portion of the owner’s per s oUSPA 515 FR.3d 4224 ¥2239 (D.C. CMi008)i AG Me di a

(quotingKleppe 547 F.2d at 685).

2755 U.S.C. § 552(b)(6)5eeD0OJ, OFFICEOF INFO. PoL’Y, GUIDE TO THE FREEDOM OFINFORMATION ACT, EXEMPTION 6,
at 4 (Oct. 4, 2019) [hereinafteXOJGUIDE, EXEMPTION 6], https://www.justi@.gov/oip/page/file/1207336/download
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defiofthiesmst edamte couax pl dpienmende, | and medical fi11e
“cenerally contain a variety of information abou
e of marriiagtqgr v,mpd md & mune¢ Btrubpér leemed Ltodud t ha s

t tshiemit le’dbmm ofaddhlleys e s“i adf pr mat i on which applies t
i Vi doatts hawe vadiémf oof ingf ol cheart q Ufai Nuerfsde ra s

mp tiimoenl ,u6dé magmp hnea,me s a n do fa dfderdeesrsaé® annui tants

ividtakens hi?i nfadromantait a m na s sroecqiudf®tsetds wi t h as yl
““Unformation regarding marital status, legitimac
medical condition, welfare paymentapg adoaholic c

dat
t ha
1 nd
Exe
1 nd

Informatnoh exempunfleo mFOI shgelrdesd weishjeura,d u sfd es as a
personnel, medBuah, foles i muidutprosnf irdenhgl.mheseds edaissec 1 o s e ¢
“would constitute a colfe aprelrys ouiffida rpdraimvearccayi.n @ vwl ¢ o In
disclosunise waoloelvdegle,hacni & schoaulratngrei they® i nt er est

associ atheed q we i hed mg 4 i'tohset publ i ¢ i n’¥PCroeusrtt sin di s c

278\Wood v.FBI, 432 F.3d 78, 86 (2d Cir. 2005) (internal quotation marks omitted) (qudtash. Post. Cp456 U.S.

at 600);see alsdep't of Air Force v. Rose, 425 U.S. 35277(1976)(explaining that the requestedse summaries of

Air Force Academy honor and ethics code h ahichconsgitste di d “not
the kind of profile of an individual ordinarily to be found in his personnel file: showing, for example, where he was

bom, the names of his parents, where he has lived from time to time, his high school or other school records, results of
examinations, evahtions of his work performange a n dacceds to these files is not drastically limited, as is

customarily true opersonnel files, only to supervisory personnel directly involved with the individual (apart from the

personnel department itself), frequently thusexcludg e ven the individual himself”) (int
citation omitted).

21\Wash. Post. Cp456 U.S. at 600, 608ge alsoid( st ating that Congress “‘intended [ Ex
Government records on an i1individual which HRAREP.Nb.e 1identi fie
1497, at 11 (1966))).

28Nat > 1 fRetired Fed. Bmployees v. Horner, 879 F.2d 873, 874 (D.C. Cir. 1989).
279\Wash. Post. Cp456 U.S. at 602.

2805eg e.g, Phillips v. ICE, 385 F. Supp. 2d 296, 304 (S.D.N.Y. 206&alsoCo ok v. Nat >l Archives & R
Admin., 758 F.3d 168,1745(2dG r . 2014) (noting that “Passport Office recoc
investigation report revealing alleged misconduct; letters to Guantanamo Bay detainees revealing the names and

addresses of family members; and records of interview ofdeporte 1 i ens revealing their identit
records [that] have been deemed ‘similar files for purpos

281 Rural Hous. All. v. USDA, 498 F.2d 73, 77 (D.C. Cir. 1974).

2825 U.S.C. § 552(b)(6)The Supreme Cotir has explained that “the purposes for wh
made” do not govern “whet herDODw. FédnLaborsRelations Auth.,, 51GU.Sv48¢,y i s war
496 (1994)emphasis and internal quotation marks omitted) ggd&teporters Commd489 U.S. at 771).

2According to the Supreme Court, “[ tejcompasptheiindividigt i nt erest [ s
controlofinformatb n concer ni ng Hed kabos RelattorsAuttpl® b).S. @trb0Qihtemal quotation

marks, citation, and alteration omitted).National Archives and Records Administration v. Fayvighl U.S. 157

(2004), in which the Court considered whether dasatime photographs of a former deputy counsel to the President
VincentFoster,Jk—we r ¢ exempt under Exemption 7(C), 5 U.S.C. § 552(b
protections extended to the privacy interestsédfe c¢c1 os e r el at i,54 .S a@atf161h68 t7d cor d’ s subj e
Exemption 7(C) contains similarvasiorrof-privacy language as ExemptionSee infra‘Exemption 7 Law

EnforcemenRecordsor Information S3eealsoClark, supranote94, at 305 (explaining that Exemption 6 was

b}

designed to exempt “all personnel and medical files, and a
wher e di oudamoeuntioa cléaly unwarranted invasion of the privacy of any person, including members of
the family of the person to whom the information pertains?”

284Fed. Labor Relations Auth510 U.S. at 495 (internal quotation marks omitted) (quoting DO&poiRers Comm.

for Freedom of the Press, 489 U.S. 749,776 (1988De p 't of Air Force v. Rose, 425 U.S
legislative history indicates that Congress understood Exemption 6 to require a balancing of private and public
interestsSeeH.R.REP.N0.149 7, at 11 (1966) (writing that “[t]he 1imitat
personal privacy’ provides a proper balance between the pr
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typirceadudiyr eg etnhcays @ar ti va ¢ yt hiaffst uebrset’$@dmr t intaohréi@dne
mi nMmipsis t i fy wiitnhfhoa lfidinndgStahpee e me Cour“t hkas hel d t
only relevant public interest in disclosure .
core purpose of FOIA, which i1is coafribating sigr
operations or act.?7?ift itehse ovafsvsdiehrgt egdotvpe r @asne nout we i g
interest in disdboeuwfeenptthe information

Exempt:i omhaw EnfRececaxdsnltnf or mati on

FOI'sA stheaxempti‘onceppdbies faformation compiled
p ur p,obsuets wohneldyes c lods mrngeem cy “wewlodcdosul d reasonably b
expectred udlair hianirsmpe ci fi ed byanHede x e ffPAstehden be l o w)

preservation of the pu tafiohlkyexcluding thosetkinds of fil€s éhe disclosuie af which n f o r m

mi ght har m t&Rer.Non8dli3v,i dauta19” )(;1965) (explaining that “[t]he p
of personal privacy’ enunci at interests bepvedn the protectbraofanwi 11 i nvol ve
individual’s private affairs from unnecessary public scrut

information”).

855eee.g,Am. Far m Bu ERASS6F3d 33,870 BthCir.2016€)o ok v. Nat’1l Archives & T
Admin., 758 F.3d 168, 1786 (2d Cir. 2014); Multi AG Media LLC WSDA, 515 F.3d 1224, 12290 (D.C. Cir.

2008);seeDOJGUIDE, EXEMPTION 6, supranote275, at 310. The necessary privacy interest for the Exemption 6

balancing analysis has also bseebuli AG Medigblb b.3ddt 1229 (ciatioe t hat i s
and quotation mar kssedcanetanesi d POD, 856 F.3d 626,637 (9th Cir. 201.7). ”

286 Fed. Labor Relations Auth510 U.S. at 49 (emphasis and internal quotation marks omit{gdptingReporters

Comm 489 U.S. at 77)7see alsad. at 4% ( d e ¢ 1 a rthewonly reletant publimterest in the FOIA balancing
analysi$ is “the extent to which disclosure of the information sought wéshed light on an agentsyperformance of

its statutory duti€sor otherwise let citizensknownwh at t hei r g o(quetingReportersComm48% p t o
US.at773) Biblesv.OrNat ur al Del9 .8.855 8556 (1997) (pér curian(same) Dep't of Air Force

v. Rose, 425 U.S. 352, 372 (1976Xplaining that‘Congress sought to construct an exemption [in Exemption 6] that
would reqire a balancing of the individual right of privacy against the preservation of the basic purpose of [FOIA]

‘to open agency action to the light of public scrutiguoting Rose v. Deépof Air Force 495 F.2d 261, 263 (2d Cir.
1974),affdd, 425 U.S352).

In National Archives and Records Administration v. FaMish Supreme Court construed Exemption H&}hat a

r e qu e s testablismasufficierit reason for.disclosure: 541 U.S.at 172.To meet this burderhe or shenust

establish (1)that the public interest sought to be advancedsigraficantone, an interest more specific than having

the information for its own sakeand(2) that“the information idikely to advance that interest. Otherwise, the

invasion of privacy isinwarranted. Id. When the public interest asserted by the requester concerns government
misconduct or negligence, the Court held that “the request

reasonable person that the alleged Governmentpnpréo e t y mi ght have occurred, a showin
bare suldptil@i on. ”

287 See, e.gFed. Labor Relations Auth510 U.S. at 502‘Because the privacy interest of bargaining unit employees in

nondisclosure of their home addresses substantialyeigths the negligible FOIlAelated public interest in

disclosure, we conclude that disclosure would constittegearly unwarranted invam of personal privacy andthat

“FOIA, thus, does not require the agencies to divulge the addressés . (.qu ot i ng 5 Ulf 8n.thé. § 552(b) (-
other hand, the public interest in disclosure outweighs the asserted privacy interest, the arfismaticoverd by

Exemption 6See,egqNat 1 As s’ n of Hoe302F.38 26 37 (DeCr 2002)Given thestrongpublic

interestin knowing ‘whatthe governments up to,” we hold thatthe Secretarjhasfailed to rebutthe presumption

favoringdisclosure . . .” (citation omitted)).

ERRET)

An agency’s redaction of sensitive information may, depend

remaining contents ofarecofdr o m Ex e mpt i o Bee ROsel25 p.5.@88@8d(wir o m i ng t hat responde
“request for access to [the requested documents] with pers

respected the confidentiality interests embodiel ine mp t i o n 6 delétiorbofipersondi referendes anttfer

identifying informationis not sufficient to safeguard privacy, then flecumentskhould not be disclos&dinternal

quotation marks and citations omitted)).

2885 U.S.C. § 552(b)(7)(AfF); John Doe Agency v. John Doe Corp., 493 U.S. 146, 156 (19BRinption 7
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SupremehaSopkagi Bxdmpti ofnir ImsECmaikceds §t | a w
enforagmarcti es had legitimate needs to keep cert
be hindered in their investigations or placed at
ca s"®s

Toqualify as exempt under Exeomp’ifloerd 1,awa record
enfor pamefThiss cmayebetomawdt bedfi wmasoanditgi nal |y
compfobedl aw e nf oractehnee nStu ppruernpeo sCeosh,i 8 bkase mhbe¢ i d nt h &
app!l me s ewafsa ls ubsequéetat ]l yawaeh¢etoepdel ndednett ajsguernpcoys e s ,
response to U ar FtGhkeA ,h Gobugritd mhtahsetrthiaatl was originall
c omp ffloerd 1 aw enforcement purposes conftinues to m
Exempti ohf ii¥s] wheeprreoduced or summarized-liastw a new d
enf or c e me f’%A sepxupr Ipaoisnheed Db yC“t h@i % @@ mipidii,ne Ex e mpti on 7
requires that a document be created, gatshered, ¢
at some time before the&*®agency invokes the exemrp
Courts have apprlacadodipgbopdi imo maddwddii ni strative
enf or caesmewnetl 1 a8 s s o c maatgecdhioamiesshonal and homel and s
func.fF am ¢t hheex ¢ mpntoito nopnpllyi e s tt lom aigneanncgidegse i n 1 aw
enfortc,e mewmta g hiclopedssobosadd mi ni strative and law enfo
responsmbixfuncesoi)®Agdehpuegh judioaoi algamseayi e w,

requires the Government to demonstrate that adecotosnpik d f or | a w e n fandthatdisolosute pur pos e s’
would effectuate one or more of. six specified harm8. ( quoting 5 U.S. C. § 552(b)(7))). E
to investigativerecords SeeTax Analysts v. IRS, 294 F.3d 719 {D.C. Cir. 2002)S.Rer. No. 221, at 23 (1983).

Alt hough at one time t h scopetosuchirecdrdsge®lhSIG §1552(b)(H) €1982)xire mpt i on s
1986, Congress amended Exemption 7 “by deleting the word °
so that protection is mnow avail aabw ee ntfoo raclelmecAhdelfagahrrdpso soers .i’n”f
v. DHS, 488 F.3d 178, 184 (3d Cir. 2007) (per curiam) (alteration omitted) (quoting 5 USb2(§(7));seePub. L.

No. 99570, § 1802, 100 Stat. 320320748 (1986).

289NLRB v. Robbins Tire & Rubber Co., 437 U&L4, 221 (1978)

2905 . S.C. § 552(b)(7).

291 John Doe Agengyt93 U.S. all55.

292FB| v. Abramson, 456 U.S. 615, 632 (1982).

28Ppyublic Emp.’s for Envtl. Responsibility v. U.S. Section,

Cir. 2014) (Kavanaugh, J.).

2%4D0OJ OFFICEOFINFO. PoL’Y, GUIDE TO THE FREEDOM OFINFORMATION ACT, EXEMPTION 7, at 7-9 (May 24, 2019
[hereinater DOJGuUIDE, EXEMPTION 7], https://www.justice.gov/oip/foiguide/exemption_7/downloa8ee, e.gStein

v. United States SEC, 266 F. Supp. 3d 326, 343 (D.D.C. 20EXgiption7(A) appliesto law enforcementecords
compiledfor civil, administrative andcriminal matters?) (citing Tax Analysts294 F.3dat 77); Ctr. for Natl Sec.

Studies vDOJ, 331 F.3d 918, 926 (2003) (determining that 9/11 detaimeeses satisfied Exertipn 7’s threshold
requirement becaus§t]he terrorism investigation is one of D@Xhief law enforcement duties, and the investigation
concerns a heinous violation of federal law as well as a breach of this’satmurity) (quotation marks and citah
omitted);see alsdMilner v. Dept of Navy, 562 U.S. 562, 5823 (2011) (Alito, J., concurring) (writing th&ft]he

ordinary understanding of law enforcement includes not just the investigation and prosecution of offenses that have
already been comnbéd, but also proactive steps designed to prevent criminal activity and to maintain $equity
that“in recent years, terrorism prevention and national security measures have been recognized as vital to effective law
enfc, cement efforts in our Nation”).

2% Seg e.g, Tax Analysts294 F.3d at 7{stating that'FOIA makes no distinction between agencies whose principal
function is criminal law enforcement and agencies with bathelaforcement and administrative functidresd that
“agencies likdRS [theInternal Revenue Servigghat combine administrative and law enforcement functions, as well
as agencies liketiee der al Bur e au o fwhdsewprincipat fungtiantisicriminal (aw énBrcement, may
seek to avoid disclosure of records opmmhation pursuant to Exemptiorf)7id. (writing that“the District Court

[below] correctly identified IRS a@ mixedf u n ¢ t i o h SeeMargatet KwbdkaPeferring to Secrecys4B.C.L.
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estatbHats hmat e ruinadlesr vwEixtehndpetrhipldfb e7dpurlmovs es o f

enfor comemtopetrhhey cixmovmpkterico @ s whos e cpriimmanvayl funct i
enforcemfetastib peompto ati v¢lh ywdifl eolgfarrobkqgdis e stt h aom

armei xfRwWnctiof® agencies

Exemption 7 only applies to certain tatutorily
Thearmefst abl i matighimbsg hatc dmpi ladv enfoisement pur po
inmuffiexemtpt la s mlumsdie@k A even 1 f awaws tdhdfimgdnd]l ad c or «
suphrpometgnl ¢ xeanpp r ®dn d iisdci [sacslmarsyen rodr ¢ avd d @ o o f

t hhear ms iide nduldfdxamptiofs (A) through (F)

ExemptiontAftshyei t hhofFdwngnfoecoimesme dicsocullods ur e

reasonably be expected to i"MComfie¢dmse hwivteh hed o1t de
ExemptiompllitdA) he cpandxhngodrapfospemensvepdgr oceedi
whedies c “oowlred reasonably be expec’toedthoseause so
procedbiumcgs as by obSstriuncvteisntgi gaant iaogn€anbcrya pl acing a

Rev. 185, 217 (2013)“Both agencies whose principal functiodds enforcementsuch as thf-BI], and agencies
that engage in law enforcement activities and other administrative functions, sucfi@Sthean claim this
exemption?) (citing Tax Analysts294 F.3d at 77).

2% geePratt v. Webstei673 F.2d 408418(D.C. Cir. 1982) Courts have generally applied one of two tegien

evaluating whetherecords withheld by aagency whoserincipal purpose is criminal law enforcement were compiled

for law enforcement purposeSeelJordan vDOJ, 668 F.3d 1188, 11934 (10th Cir. 2011fsummarizing the two

tests) Many apply what is known as theational nexusest ”  wderhandithat in the words of the U.S. Court of

Appeals for the Third Circuit.an agency . . . demonstrate that the relationship between itsiguth@nforce a statute

or regulation and the activity giving rise to the requested documents is based upon information sufficient to support at

least a colorable claim of the relationskipationality’” Abdelfattah 488 F.3dat 186. The rational nexus test was first

articulated by the D.C. Circuit iRratt v. WebsterSee673 F.2d at20-21 (holding, prior to the 1986 amendments that

broadened Exemption 7 to embrace noninvestigatory resedsupranote288, that an agency must establish that the
“investigatory activities that give rise to the documents
maintenance of nationale cur i t y” and that “the nexus between the invest ]
enforcement duties . . . [1is] based on informatlmon suffici
contrast, pursuar the“per se rule ihaterials withheld bygencies that primarily engagednminal law

enforcement are deemed to‘tieherentlyrecords compiled for law enforcement purposes within the meaning of

Exemption 72 Curran v.DOJ, 813 F.2d 473, 475 (1st Cir. 1987) (quotation reakd citation omittddHowever,

courts ofterrequirea morerigorousshowing from mixeefunction agencies that the information being withheld was

compiled for law enforcement purpos&ge, e.gTax Analysts294 F.3d at 77 (explaining that tHeS was“subject to

an exacting standasihen it comes to the threshold requirement of ExemptignVfayer, Brown, Rowe & Maw.LP

v. IRS,No. 042187, 2006 U.S. Dist. LEXIS 584 1at *23 (D.D.C. Aug. 21, 2006)‘Because th&RS isan agency that

combines administrative and law enforcement functions, it is entitled to less deference when evaluating its claim that
information wasompiled for law enforcement purposgsSeeDOJGUIDE, EXEMPTION 7, supranote294, at 1721.

297 See5 U.S.C. § 552(b)(7)(AIF).
2% SeeJohn Doe Agengyt93 U.S. all56.
295 U.S.C. § 552(b)(7)(A).

300 Manna v.DOJ, 51 F.3d 1158, 1164 (3d Cir. 1995ge alsdGussman v. l$. Marshals Serv., 494 F.3d 1106, 1114

(D.C. Cir. 2007) éxplaining that Eemption 7(A) applies where enforcement proceedingSrassonably anticipat&yl

(internal quotation marks and citation omitte) NLRBv. Robbins Tire & Rubber Cdahe Supreme Court explained

thatmandating the disclosure witness statements prior &m NLRBunfair practices hearingises the risk that

employers or unions “will coerce or intimidateonthenpl oyees a
Board’ s 487dJSat2894 1> The Court hel d t ha woulllconstitUitwanur e in such a
‘interferencéwith NLRB enforcement proceedirigs n  t h at i ta pavty liidant eafligr and §reafer access

to the Boartks casdhan he would otherwise havdd. at 241. Crucially, the Court also held that, under Exemption

7(A), courts are authorized to determine “that, with respe
of particular kindsof investigatory reords while a case is pendingwogldnerally i nt er fere with enforce m
pr oc e e ddiah236 (emphasis added) (quoting 5 U.S.C. 8 552(b)(7)A)% “generi¢ method allows agencies

to eschew th&documentby-documernt approacho justifying withhotling decisionsDOJ, OFFICEOF INFO. PoL’Y,
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disadvantage when it ¢ %%heo wteiemmen rttos s phradvsled mth e[di t s ]
limits to Bxempptliiocna t7 (oAma nFyo rc oeuxratnsp lheanwes t he 1 d
satisfy a high burden 1 n“ jreeol wiansge tohfa ti nhfaorrmmawiiloln
targets of dadhecady®@pos gagsi on
ExemponapgpB) es wh &woeu lddi sdcelporsiuvree a per son of a
impartial S%¥AhbudG.c aGiieocyuli #tihdnetd r i al ofmusdt ubléa katio
pending or 7t mulotyod ietoknki gnpepntB) o n“d hi@tt mu s mo b e ]
probable than nwdultdhagediowdloguiret er fere with
proce &Y% Anndgest. D. C. Circadg di hatdsobheafifd ctthatn t he fairrt
proceedings, cUthret sammsestf efXamnweal l eged unfairne
. . on t he p’taoncde endoitn gssi mapsl ya wvhheotlhéanr sdil ghltos ur e
advantage on a Party in a single phase
Exemptiont BajeizteshoFadicmwghad v ¢ dicsocullods urreea s onabl y
expected to constitute an utMairBeenmpetd oim véa s i on
Exemptiwas 7d @s)pirgonpeedec s onal prHowewsrnmher Sspise me
Court has P arfeixeimpprdgovmtodreess p rfootre t tumwdés 1t s
covetrhdees t BP®Exfecompmteinohnp pl i es t o “do Bddmsstuirtewst e ha t
cleanwyrimnwtasd on of "FPExXxe mpad li,omhrod/wedgeyre,

encomp:dgsidowgs not “dInedaunddg r ¢ dnegcavanrsd di scl osur es
mer &loyul d r e as on a’belfyf ebcet ecaxnp eucntweadr r ant ed 1 ntrusi orn

GUIDE TO THEFREEDOM OFINFORMATION ACT, EXEMPTION 7(A), at 20 (Aug. 21, 2019),
https://www.justice.gov/oip/page/file/1197816/download

SMNLRB v. Tire & Rubber CdnorginahBenactidg Exemptr 74 Congeedsecogrized7 8 ) (
that law enforcement agencies had legitimate needs to keep certain records confidential, lest the agencies be hindered in
their investigations gplaced at a disadvantage when it came time to present their’cases.

3Chesapeake Bay Found., Inc. v. U.S. Army Corps of Eng
omitted) (citing Campbell v. HHS, 682 F.2d 256, 265 (D.C. Cir. 1982)Yright v. Occupational Safety & Health

k)

Ad min. , 822 F.2d 642, 646 (7th Cir. 1 98 4lsp find thafthee r nal quot at

Occupational Safety and Health Administration (OSHA8$ Imot provided an adequate factual basis tovadl court to
dekermine whether the category@fidence and supportingformation compiled by the [compliance safety health
officer] is exempt from disclosure. Although there may be reason to believe that such information should be exempt
under[Exemptian]7( A) t o pr e vent sgaseythimcategarywmay cordathidociments that Union Oil
itself providedtoOSHAl ur i ng t he ¢ o sinvestigatiort In thdt easeaitgsenat clear to us why public
disclosure of this information would priole Union Oil with any information that it does not already Have..

3035 U.S.C. § 552(b)(7)(B).

304 Chiquita Brands Irit v. SEC,805 F.3d 289, 294 (D.C. Cir. 2015) (quotation marks omitted) (quoting Wash
Co. v.DOJ 863 F.2d 96, 102 (D.C. Cir. 1988The D.C. Circuit has held that‘tial” as used in Exemption 7(B)
refers to“the ultimate determination of factual and legal claims by judge or jury in a judicial proceadatghat
Exemption 7(B) comes into play only when it is probable thatelease of law enforcement records will seriously
interfere with the fairness of that final step [of a judicial proceeding] which is called thelttiat 295 (quotation
marks and citation omitted). The court also held that Exemptioris/(Bferencea “adjudicatior? “refers to
determinations made by administrative agencies; astthe appellant in the case argutd pretrial decisions issued
by a judge’ Id. at 296.

305|d, at 29798.
3065 U.S.C. § 552(b)(7)(C).
3071d. § 552(b)(6).See supr&Exemption 6: Personnel, Medical, and Similar Fil&s

308 DOD v. Fed. Labor Relations Auth., 510 U.S. 487, 496 n.6 (1924)als® HICKMAN & PIERCE, JR., supranote
151, § 21.13, at 2234.

3095 U.S.C. § 552(b)(6) (emphasis added).
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identity ,Jacso nw ¢i killen rfatosir anla t § @wmr daar ni s hed by a ¢
whreér ecor o information [were] compiled by cr i
course of a criminal investigation or by an ager
intelingent®das ovowoa fi Wierhtei aglo veexrpnrnpebnsti ge s t o
keep information suppl oe &iubcyh talme assoswrrcaen cien coooun fdi
reasona blfyr oinn ftehrer ec#*A «c acwamrs dtihmeg Stauop r’e mée €Cour én i n
DOJY. Laffdanos ource shoul d tbhee dsEoeunrecdes ko d fi ot ma
with the wunde[rasgeamedyillndg ntohta td itvimel ge t he communi c a
extlejnttt hought necessary fPPWhilaew tehlfaorfdeaemoe nitn pur p
rejected t'heapgguwumenie h hiast gceonnefriadbel nytpipayleabtayme d s e
soubhze wwirtkl dt he ad Bl mdma i njignivte sdiiggabdalocdh t hat s uc!
presumpt i owmhefltadyr ceuxnissttances suchlhme asnthetngaued oif
wi t hreeslsat i on t o it csounpfpiod & taina liintfye.r ence o f

Exemptipnov{ & s t hbaet wietchobredtsd dni'msycull ods udries ¢ 1 os e
techniques and procedures for 1 aomr ewofuwlrd ednesnctl o sr

ExemptieppV?7 (B to d¢coevldspneasowahbbh be expected
f a
d r

p
0
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3101d. § 552(b)(7)(C)Reporters Comm489 U.S. at 756see alsdPiERCE, JR., supranote154, at 396.

311 See supr&Exemption 6: Personnel, Medical, and Similar Filé30JGUIDE, EXEMPTION 6, supranote275, passim

3125ege.g, CREWv. DOJ, 746 F.3d 1082, 1096 (D.C. Cir. 2014). Under Exemption 7(C), howee, caseby-case

balancing may be eschewed in favor of a categorical approach in some circum§8eaadesporters Com.89 U.S.

at 776 (holding “that categorical decisions may be appropr
fitsi nto a genus in which the bal amKeporterh Gommilte¢the Supremei cal ly t i ps
Court determined that there was -ar e“csourbdsst aonft iianld’i vpirdiuvaalcsy’ icnr
histories—which the Court decribed as publicly available bptactically obscure489 U.S. at 751,764, 780. In

asserting the principle of “categorical balartentheg” in the
subject of such a rap sheet is a private citizernvareh the information is in the Governmentontrol as a
compilation, ratherthanas recor d of ¢ what thelpdvacginterestrprotected by Exemptianp t o, ’

7(C) is in fact at its apex while the FOR¥ased public interest in disclosure istanadir’ Id.a t  7S8dh a disparity

on the scales of justice” t h e C o u“holds far a alassiohcasesdnithout regard to individual circumstances; the

standard virtues of brigHine rules are thus present, and the difficulties attendaad hoc adjudication may be

avoided? Id.; seePIERCE, JR., ET AL., supranotel154, at 396 (writing that th®eporters CommittéeeCour t adopt ed a
‘cat e g ormachkhby holdingathatprap sheets could not be obtained through the FOIA pursuant to this or any other
request”) .

885 U.S.C. § 552(b)(7)(D). Exemption 7(D) states, in full,
purposes” ardscloswee mpt where

could reasonably be expected to disclose the identity of a confidential source, including a State,
local, or foreign agency or authority or any private institution which furnished information on a
confidential basis, and, in the case of a réawr information compiled by criminal law
enforcement authority in the course of a criminal investigation or by an agency conducting a lawful
national security intelligence investigation, information furnished by a confidential source

Id.

314D0OJ v. Landan, 508 U.S. 165, 172 (1993) (internal quotation marks omitted) (qustRep. No. 1200, at 13

(1974) (Conf. Rep.)).

3151, at 174.

3161d. at 18081.
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Exemption 8: Financial Institution Rej]

Exempt i onma®Btstcaaontteacitnsetde d nt wre xarthianation, operati:
reports prepared by, on behalf of, or for the us
upervision of "™Then8enht eyisnegp otvhtei vomrdiegrilnal 1 aw
hat, blel awmat I achoiviefrteyda 0 ¢ i athhaege mtx a seksic ttl o

ver sfeienmanngc i al 1 nst iwaust iiomtpernodselade he x @mp ¢t t @mh i on s
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Scw © —+wm

3175 U.S.C. § 552(b)(7)(E).

318 Compake, e.g, Hamdan v. DOJ, 797 F.3d 759, 778 (9th Cir. 2015),and AKaxd Lowens t ein I nt > 1 Human
Project v. DHS, 626 F.3d 67 asicrutesofgrammar an@ punctuationaiethat ( decl ar i n
the [circumvention languagejodifiesm 1 y t he 1 mme di at e | glause and notteedr®remote gui del i ne s
‘techand qmrer ¢ cdadse),withsSack v. DOD, 823 F.3d 687, 694 (D.C. Cir. 2016) and Catledge v. Mueller,

323 F. App6’7x (476t4h, CAioré6. 2009) (expl a governmgntagencies mdyfefugen der [ Exe
to relen s recads or information compiled for law enforcement purposes, but only to the extent that the praofuction

such law enforcememécords or information . . . would disclose techniques and procedures for law enforcement

investigations or prosecutions . . .ufch disclosure could reasonably be expectadios k ci rcumvention of th
(quoting 5 U.S.C. § 552(b)(7)(E))).

3195 . S.C. § 552(b)(7)(F).
320 Meese Memorandunsupranote21 (citing 5 U.S.C. 8§ 552(b)(7)(F) (1982)).
32114, (citing Pub. L. No. 9570, § 1802, 100 Stat. 3207, 3249 (1986)).

3225 U.S.C. § 552(b)(8). Courtsave interpreted Exemption 8 broadBee, e.g Williams & Connolly LLP v. Office

of the Comptroller of the Currency, 39 F. Supp. 3d 82, 90

recognized the broad scope Congress accorde@93B8kemption 87)
Supp. 2d 55, 62 (D.D.C. 2013) ( “chsi®hWwide net of aetfisclosardovero’ 1 anguag
any documentsthatr e 1 o gi c al 1 examinration, egcrtaetdi ntgo, aonr ‘condi tion report|[].

original) (quding 5 U.S.C. § 552(b)(8)).

3233 ReP. No. 813, at 10 (1965)accordH.R.REP. No. 1497, at 11 (1966) (explaining that Exemptiofi8sdesignedo

insure the security aridtegrity of financial institutions, for the sensitive details collettgd@overnmenagencies

which regulate these institutions couldinidliscriminately disclosed, causegreat r m” ) . The D. C. Circuit h
t h dhere Wwas concern that disclosure of examination, operation, and condition reports containing frank evaluations of
theinvestigated banks might undermine public confidence and cause unwarranted runs ¢rCusrsksners Union of

U.S, Inc. v. Heimann, 589 F.2d 531, 534 (D.C. Cir. 1978)

324Heimann 589 F.2d at 534. Theeimannc o ur t e x p 1 adétaile of thetb#naxaminatiofsiwéré made
freely available to the public and to banking competitors, there was concern that banks would cooperatdu#gs than
with federdd authorities.?”

s
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Exemption 9: Geological and Geophysic:
Concerning Wells

Exemption 9 exenpe¢sl dgomaldisaedogaophysical i1infor
including mapsd’¥Coumrdesr thiamagn yn @tp plbaod unf er pset t hi
exemptd gamnddaemsdti enmv 0D.Ke

Excl usions

I'n addiittsi omi nteo e x@&lmpd i © m s1t, cacdbeOd At hE @lsh s .

excl uvaslilaomg ency, 1ima rTegpressicafvme nfoecpomidme at

the records as not §ho[3&Ast Atthde otr hnee §& eGeuierreathe nt s ¢
Memor andu®86onAnenedmMent s to t he eFrpeleadiommn,o fwhlennf or m
agency receirvascordequdsatt ffalelx cwiutshiilommitahgee ncoyver
ut horwiztehdh otlod t Kree srpeocnodr dtso atnhde r e que s tnoats 1 f t he
x PR OIsA exclusions, in ot‘wdrt hiodds doxhulmewtasg evi d
omm&fAGonvewhehyan agenfF@kikmpdni e@se s ponse to a I e:«
ecointds reqnevedl tbhe fact of andogthenfeqiiestam:
Ol'sA excl us i oanrse,i gltelsedr ¢ foorad,] ow agencieheto better
arrow c arteecgoorrdise st oo fwhEiacchh tohfe yF hafpdpel iyes x ccloudsi if o nesd

t 5 U.S.C. § 552(c)

o5 M= 0 0o ®

3255 U.S.C. § 552(b)(9).

326 PERCE, JR.,ETAL., supranotel54 at 397 (noting that ExemptSeeals89 “is rarel
O’ReILLY, supranote25,§ 18: 1, at 391 (stating that Exemptions 8 and 9
utilized” exemptions).

3275 U.S.C. § 552(c)(H3).
328 Meese Memorandunsupranote21, at 18.
329 _Labow v. DOJ, 831 F.3d 523, 532 (D.C. Cir. 2016).

330 Memphis Publg Co.v. FBI, 879 F. Supp. 2d,5-7 (D.D.C. 2012)seeCREWYvV. FEC, 711 F.3d 1808283 (D.C.

Cir. 2013)(Kavanaugh,J) hol ding that, when making an initial “deter min
552(a)(6)(A)(i),an“agency must at least indicate within the relevant time period the scope of the documents it will

produce and the exemptions it will claimwithpes ¢t t o any withheld documents?”) .

The exclusions are also intended to cover those situationswherea g e n ¢ y ’ aGloinarrespaensde &eFOIA f
request implicating records covered by an exclusmuid still result in the dangers sought to be preaebyg 552(c)
SeeMeese Memorandunsupranote21, at 26. As discussed abowvehien an agency issuesstomarresponseit
refuses taitherconfirm or deny whetherecords existSee supraotel52 But, as the U.S. Court of Appeals for the
Sixth Circuit e x@ldmarresponse requirdés public explanatiooofrthe Bxemption that would
applyift he 1 e c o rACkU veFBIi 734 Fe3d 460, 463170 (6th Cir. 2013). ASlomarresponsgthereforewill
not adequately protect agairise types of dangers the exclusions were intended to pré&®@diOFFICEOF INFO.

PoL’y, GUIDE TO THEFREEDOM OFINFORMATION ACT, EXCLUSIONS, at 2 (April 4, 2019) [hereinaftédOJGUIDE,
ExcLusiong], https://www.justice.gov/oip/foiguide/exclusions/downémt see, e.g.Pickard v. DOJ, 653 F.3d 782,
784 (9th Cir. 2011) (noting, while explaining the procedur
FOIA request, the agency had cited Exemptions 6 and 7(C) and neither confirmed nomthetiied any responsive
records existed).

331 Cf. Meese Memorandunsupranote21, at 26 (writing that, in contrastto tlomarp r i nci pl e, FOI A”

1 s excl
“affordigher level of protection” to covered records).
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Exclusi @me(d)hdowvxacluusdisobyt Edempfiomcde¢ Ay
whodies c “oswlrd reasonabl yr e ewietxlp eecrt feadr & mei mtt eprfeec
but iofnl y

M t hreel elvaamnte nf or cement prooaedpmgs abl envestigaf
criminal®%avndl ation;

T the agefrey slohanse’sbeo tbhealt

M1 t hpee nde tt &iper cocfecerd 1 inngv eisst iugnaktnioowm t o t he
subpécthe proceeding or investigation, an

T revethlei m @ecxowirsdteecomucled reasonably be expected
interfere with eW¥orcement proceedings.

e exwsusnomwndbdbadvent 4nppgamgc pii flarbvoiubta a 1

i sbobf@nme e s toifg awthid ocwhir sssuhbep § ¢ 6 t arteisnpgo,m sien F Ol A

qutehsatt requestedf mrem odidsncdlearse ubraxee effpWhiiolne 7 ( A) .
encamrsrely ont ot hpirse veeanutt osbumeehn tadhxtcd mmsd josn (¢ ) (1)
ly avail athatlheeo na ndteasgcersicbye d o n h3*Adeot ¢ xm gl y,

ce the investigation bergme3apmbilds., this excl

clusi @hmhe(erecd2nd exclughadmapmed diesecd obyeax ocdis mi
forcement ageniy namde rora p et fhWhaerarhaan td e tridf ipam t y
quests GQQeclhrdd m@r d ®n atnhee rosro fipaet nBEktcd tuis fi ioenr ,

)a(u2t h orhiez easge ne gt the records as APOI*Bubject t o
e Attormeme@moenanadbm on the U8 FOBAmdments t o
cond esckont §tmhp Isattiumg i on 1 n whsitcehr ac osuolpdh itsrtyi ct
rreindwtrmamt in his organizati’n biyr vfockreci ng a
FOI'sA exemption for records( Bxeelmpttiimogn tajo( tRi) omo 1t thiad e
woulldlky corroborastsudghiccrenquiehdbteetch e tiosndahei dewalue
confident P9Tlh ei nmfeomomaamtd.um cites as an example th

S Nt 0T O O ™R
o 0o -0 o B X 5 B0 o X o

3325 U.S.C. § 552(b)(7)(A)see supraExemption 7 Law EnforcemenRecordsr Information ”
3335 U.S.C.§ 552(c)(1)(A).
33414, § 552(c)(1)(B).

3% SeeMeese Memorandunsupranote2, at 19 (“To avail itself of Exemption 7(
specify thatti is relying on that exemptienfirst administratively and then, if sued, in coutven where it is invoking

the exemption to withhold all responsive records in their entireties. The difficulty is that in those unusual situations in

which the s nsvebsjtecgtatiisonas yet unaware of the investigation
Exemption 7(A) can ‘tip off’idathe2 & ubjhe (am)d( It)h eerxecblyu sciaaurs ey
avoid having to disclose to investigatisubjects a sensitive face(, whether there is an investigation ongoing or not)

that would be disclosed by the mere invocation of Exemptio
1986 FOIA amendments also staiteshe case of an individuiavho submits a request for records in an attempt to

determine whether he or she is the subject of an investigafajn,agency response invoking Exemption 7(A) would

confirm the existence of an ongoing investigatiandthat“any response thdid notinvokeExemption 7(A) in

withholding law enforcement files would tell such a requester that his activities (or perhaps those of some other entity

named in the request) have thus far escaped detedtioat 20 (emphasis added).

365 U.S.C. § 552(c)(1).

337 seeMeese Memorandunsupranote2l, at 22 ( “Once a law enforcement matter r
subjects are aware of its pendency, or at which the agé¢esnise determines that the public disclosure of that

s

pendency no longer could lead to harm, the exclusion shoul
3385 U.S.C. 8 552(c)(2).
339 .

340 Meese Memorandunsupranote21, at 23;see5 U.S.C. § 552(b)(7)(D). This report discusses Exemption 7(D)
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ganization that suspects oaietrledqruii ttsh emet thbaetr s 1 s
spected infor mant r eagbuohustins & & % ,o0ern febdesctpseribésfit 1 e c ¢
endi tieditbamli t a pr alv hac ymewmbiewe ro ft ¢« he or gani zati or
qi*Esxtc.l usion (c)dRlonadchmhonfrzegedtatwe gdinscid osure
he 1 doefn ttihteiiers confi dentialHowere ft@kma rEtxsc 1iums 1isomc h
)(1),sanbagéengyto use thensempbimbetent nenon 1is
enay mdthsesis@®nd e %chleusiindfnogtmtatnus as an 1infor mant
ficiall® confirmed.
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elTCcganterinofehtegance 0°fRhe tEBF omdaygy mtreat s uc
ords as excltheed xisomnkE®@l Afi f he records is ¢l
ovi’Eexd mpr*fhoxnc 1lus i ometkpst e(t3hyet harm tha@mnmay occu.
esgwb lcilicahiyn g t h e Epxreontpeticinoimo els md n saen d,o0 tah erreeqfucerset,
mithabhgsuch sdcmsiiede’ddikec drhds o thhoewe tekxec,] usi ons
ird &Sxoplrostiecrt i veaamhiget ncy Ik ml o a3ll)ynfudsre )s(uc h
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FOI-Rel ated LitSieda®tctend I ssues

FOI' A not only establishedna ystrumtttwtoad mpymenaingkletd @f a
f orre que st ertsh attot heingfhogthc ei al review of agency deci :
recoCosnvepacet yesi magat a@pateimogmesn ctioes from disclos
informeguesntkQlimMndert aiTrhsee id up¢ccectonsof efF@ft Adand F
li tigaudioeni al revwewhbtbdgagoanshhadF®bAer se

l it i-gaartei odni scussed bel ow.

Judici alofReAvgieenwy Wit hholding Decision

Under 5 5.285.aQf(e4d)diBa)t r ikca ¥jema u rstdsi ¢ t[iaoang etnoc ye nj oi n
from withholding agency records and to order the

above.See supr&éExemption 7 Law EnforcemenRecordsor Information ”
341 Meese Memorandunsupranote21, at 2324.

3425 U.S.C. § 552(c)(2)seeMeese Memorandunsupranote?1, at 24 n.43. For information on judicial treatment of
the “officially confir me dDOJAQUIDENEXALUSIONS supranoté330Eak*1l.us i on (c ) ( 2) ,

335 U.S.C. § 552(c)(3).
3441d.; see5 U.S.C. § 552(b)(1)5ee supr&Exemption 1: National Defense or Foreign Palicy
345 DOJGUIDE, ExcLUSIONS, supranote330, at 12.

65 U.S.C. § 552(c)(3). The Attorney General’s memorandum o
Exclusion (c¢)(3) e xp litisconaeiVaple thabracordsderigedntsBch FBI recordsrmight,

be maintained elsewhere, poteridh contexts in which the harsought to be prevented by this exclusion is no less

threatened. Me e s e Me supranata? at 25,n.45F o any Such extremsituation, t he me mor andum st at
that“it would be appropriate for another agency and the FBI jointly to consider the possible applicathilgy of

exclusion, on a derivative basis, where necessary to avoid an anomalous|cesult.

37F Ol A s jvu ciwc ipalovriessi on was a notable distinctSeeB.n from t he
REPNO.8 13, at 5 (1965) (listing as one of tJaccespsectiomthe ms as s oci
fact that “[t] hee roef iwer onnog fruelmewdiyt hihno lcdaisng of information fro
While the discussion in this section pertains to the general requirements governing legal challenges to agency

withholding decisions, FOIA requesters may also challenge atercy FOIlArelated actions in federal couBee,

e.g, 5 U.S.C. § 552(a)(4)(A)(vii) (authorizing “action[s]
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thheld fron®***The Samppl anie o £whuadst negxipyl, ai ned that a
jurisdiction urdce rs HhwnS 2a(gae)n(cdy) (hBa)s i(fl )i ti neparno
wi t hhel d; ( 37P*IabgCedn. ¢ yT arxe, cAonradesy.€ b sbretc ahuesl'sd FtOhlaAt |
mpt i“omc | thavgeevrecy 1t anpr d’ypwve a theh e | d whreenf uasne sa gteon c y
crleoqsuce € ¢t @ chahsneo t  p rboyt sapnp b ik cxacbmlp®Yedtthe Court has
©l dat ha®dacysion at o ewiotfihdhpidSd@dewturt or der
hti be t afgrechncsyc 1 os i n¥F u htéhadi rs,swmd Beporters Commi:t
Freedom oOhchtcG@elmitce® s ¢l sSwiatrhlCluenldds 2 (a) (4) ( B) i f .
or e waa firi eltqeude, s tveecfrere dnsofvream t he pos s e’¥%Tiheen of t he
rt did not an s“witr h Tah lerdehceorr ‘paunw Ipaegseenifctuyl 1 ' y r out e |
ument out of agency posses s. o wenv eorr,d ears toon ec i
rt hasamrxpPaddd d, obl i gationenmsghthadxtaecrednboo
BMicmme di at e ¢ us twhdeyn otrh ecroen tirsole vi dence to sugg
ords are outsipeectsehphebmegrmglys hcamsntartale mpt e
records from searcfi* or disclosure under the

72}
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impiophbol ding is not limited to those situat.:
I A request or fails to respond to a request. F

T 3>
OB

3485 U.S.C. § 552(a)(4)(B)Menue is availablgin the district in which the complainaresides, or has his principal

place of business, or in which the agency records are situated, or in the District of C&lignbize U.S. District

Court for the District of Columbia reviews a considerably large number of FOIA lanSa#slargaret B. KwokaThe

Freedom of Information Act Triagb1AM.U.L.Rev.2 1 7, 2 6 1 (Dixtfict Aourt fof thelDhsksict of Columbia

is the forum for a disproportionate share of FOIA cases, disposing of 38% of all FOIA cases in the country, even

though it disposes of only 1.3% of all district court litigatior).  ( Eeb. Jubianaig CTR., FEDERAL COURT CASES

INTEGRATED DATABASES (19792008); cf. LITIGATION UNDER THE FEDERAL OPEN GOVERNMENT LAWS 325 (Harry A.

Hammi tt et al . Betausethe \ast majority af FOIAJdavduits)are fil€t in the District of Columbia,

the district court and court of appeals there have developed a substantial body of expertise in FOIA matters that may be
lacking in other jurisdictions. 7).

349 SeeKissinger v.Reporters Comm. for Freedom of the Press, 445 U.S. 136, 150 (1980) (internal quotation marks and
citation omitted) All three elements must be established in order to obtain judicial review of an agefttyrolding
decision.Id. at 150;accordDOJ v. T Analysts, 492 U.S. 136, 1429809).

350492 U.Sa t  lltSollows ffom the exclusive nature of t1§e552(b) exemption scheme that agency records which
do not fall within one of the exemptions are ‘improperly’

351 GTE Sylvania v. Consumers im of U.S., Inc, 445 U.S. 375384, 38687 (1980)(holding thatthe Consumer

Product Safety Commission had not withheld rectnaiproperly’ wherethe agencyvas enjoined by a federal cour

from disclosing them in unrelated litigatiosgeAl 1 ey v. HHS, 590 F. 3d 1195, 1198 (11¢ttl
of GTE Sylvanifi, an agency that complies with a court order forbidding disclosure does not violat®theAln ” ) .

Tax Analyststhe Court acknowledged that the records at iss@&THESylvaniahad not been covered by any
exemptions. 492 U.S. atGTESyWania Bwptr ewleinlt s @b sdeempwirt girteh atr o‘m t
contained exemption scheme,” the Court expl edsareil that “thi
order to serve a critical goal independentof FOlAh e enf or c e me nid. atd%. a court order . ”

3%2445U.S.at150: T n such a ¢ as e, dgentylas neithenthe custedy ot cenfrol rneceksary to

enable it to withhold.1d. at 18-51. The Court further explained thatn  a g erefusaf td resort to legal remedies to

obtain possessibn of documents that were formally within the agency
FOIA. Id. at 151;see also Tax Analyst492U S. at 150 (holding that DOJ “withheld?”
tax decisions that it had received when it “refused to com
decisions were made publicly available by the issuing court).

33Kissinger 445 U.Sat155n9The Court also did not decide whether or mnot
anindividual“ wr ongful |l y r efronoanadencgftér the filing ofa sequésid.

%Gawker Media, LLC v. U.S. Dep’t of cBludicialdNatchovel6S. F. Supp. 3d
Dep’t of {363 2046 U.SNDist. LEXIB 62283, at *1@ (D.D.C. May 4, 2016).

h
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records is also &% Tihmp rrepjeuri rwimehohnoditudeidnt ga.smn aadggqmua
search is d%scussed above.

FOIA instrmevappoalks s fwiotnh haogledniciigge dnédédasdi eorn s
t hsstsandard of review, a couist deddeaifdch art o schafdegr en
couwitlsl i ;me me tdaemaf gersjctyod g me n ta sipne dst@didotfi.Fotr i o n
exampodueirnt sSFOl Agdnepaf &so mec acnerad ure of deference t
in cases implic#%PThieg sncaotpieo naanl dwsseitcaurmih@iingly o f r e vi e

differ in owh®H ornimanaasce,aswhile sdediosciaoh revi:«
regafdengadecgoVF®dDFA st atsehaltlhablbe rleivmietwed t o t he
the a¥ency.

Tha ge hatphe burdethadf ipr opviompgfrd rymawt et thrhae | HOT A

exempPAgoennde €Esnding withhol di nogf tdeepphbgtoniss in fed
knowaVasidmnea aid in just¥FryiR@I Ahled ws wlietcsd ,sitohe
genedat $kymoow awvniyt hs peci fici trye gthese twdhdleihels of t he
D. C. Cidealictar*shehrsi o u s[lfyh ed itsrtacdrsta t ynabhtadeenf our |1
syssemorm of di®AMawdmmnd s awlhu tcihonrsi va Hierg etad oag , p

resptombies infor mat®iTa®aC. a €y mmae tat yphrMapuehre h d t h at

IndproVsdeel atively Jddoai wedhphod tdfi hgs Btthyeondent i
reasons why a particucloarrr e¢lhaotmpntgc d ai ms wel bvahe ;g
part of a withheld d¥FAgmacthatsal whi ghsthdy appdy .

3%5 Seelockett v. Wray, 271 F. Supp. 3d 205,208 (D.2A 1 7) ( “An inadequate search for r e
improper withholding under the FOIA.”).

3% See supr&RequesDriven Disclosure

3575 U.S.C. 8 55@1)(4)(B).

%8SeeLouis v. U.S. Dep’t of Labor, 419 F.3d 970, 977 (9th Ci:
%Ctr. for Nat’l Sec. S t27 DiCeGir. 2013)id 2 ®J ,9 2 Bth tife ‘SHpieshd Codrt 8, 92 6

and this Court have expressly recognized the proprietgfefeihce to the executive in the context of FOIA claims

which implicate national security.)seeC1 A v . Si ms, 471 Heres$he Direcifopconcludedthat 1 98 5) ( “
disclosure of the institutional affiliations of the MKULTRA researchers could leatetdifying the researchers

themselves and thus the disclosure posed an unacceptabr i s k o f r énteligentes o gr phe s t & ct e d °
decisions of the Director, whours t o f cour se be f a miadjudges aremottate wortbfbh e whol e pi ¢
great deference given the magnitude of the national security interests and potential risks’aj stakef o ot not e omi t t e ¢
360 SeeDOJGUIDE, LITIGATION CONSIDERATIONS supranote147, at 28

3615 U.S.C. § 552(a)(4)(A)(vii)seeDOJGUIDE, LITIGATION CONSIDERATIONS Ssupranote147, at 28.

%625 U.S.C. § 552(a)(4)(B).

383 This process stems from the decisioivaughn v. Rosed84 F.2d 820, 8288 (D.C. Cir. 1973), from which it

takes its name&SeeDOJGUIDE, LITIGATION CONSIDERATIONS Supranotel47, at 82 (“A distinguishing
litigation is that the defendant agency bears the burden of sustaining its action of withholding records. The most

commonly used déee for meeting this burden of proof is tlaughnindex, fashioned by the Court of Appeals for the
District of Columbia Circuit in a case entitl®hughn v. Roser) (footnotes omitted)accordAm. Immigration

Lawyers Ass’n v. Exec. Of fice for I mmi gration Rev., 830 F.
burden by submitting ¥aughni n d e x . . . D I

364King v. DOJ, 830 F.2d 210, 218 (D.C. Cir. 1987) (internal quotation markiseath{quotingvaughn 484 F.2d at

825).

3651d. Specifically, the D.C. Circuit has explained thatWeighnl n d e x wa s td permit adeljeatedversary «

testing osfclaimed sightdogar exemptioand enablehe District Court to make rational decision whether

the withheld material must be produced without actually viewing the documents themselves, as well as to produce a

record that will rendefits] decision capable f me ani ngf ul Ild at®18t9¢intesnal quotptipreneksd . ~

and footnotes omitted).

3% Mead Data Cent., Inc. v. U.S. Dep’t of Air Force, 566 F.2
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decisions through tohfe asguebnmsi ystsh fiofni copfe ta ftfhed ald.iG.s C
“describe the justifications for nondisclosure w

information withheld logically falls within the
either contrarryecorndemare hy e¢+hi*fence of agency b
FOIaAl 3wt horizes countd CtAdoheredvyiaeive | yut si de of t he
plai’mi thof sdet er mi me ridachbehds appropr . Coalky swit hhel
of tcoom diuncatmeé ma p eocft iwont hhelwhdamf agmattyohjpddaot

a sufficiently detailcouretxptloammak ebmd ¢ demiematbil @n t &
agenscylaims 5PCewretmsp triecotnai n di s cirne tchaommevjiwhwt her t
bugtenerally “oxnd gp’diac’ bl imar 6 a tcwautritesnsmay aut hori z
agenciesinocampemdyfi.dalva asv corp,piors eadd mewmpa ct i on of

wit hhel dusree coofr disn ¢ a ngeernae raafl fliyd ah@%tetns dhiassf a vor e d

ReveF®OFEPA Litigation

Whirlequesters may seek ‘sudecislonntfvocrmadbibahdage
FOLiAn s ome cipracmagtspumcsue jpdewanth xdasygdbonstoe
of nformnatit esn pFoOnlsAe q fi’Tk @ 8 ¢ t A oorfst e nr e u Fi0d &\

l aws®GAnent ity ordimanvidhOdarh htsme mehrets gancy fr om

di sclsesnisngfiooremation, often concernitoecemmdrrgi al

7Am. | mmi gr at i p880 Fl3dav§78 (inernahcctadion maskel citation omitted)seeDutton v.
DOJ, 302 F. Supp. 3d 109,12 ( D. D. C. 2018) (“[ Wlhen an agency seeks to wi:
relatively detailed justification for the withholding . . . througllaughni n d e x, an affidavit, or by ot

(internal quotation marks and citations omitted) (alien in original));see alscCREW v. DOJ, 746 F.3d 1082, 1088
(D. C. Cir. 2014) (“Agency a fVAughhianvdietxs” s.omet.i me™s) .t ake the fo

%5 U.S.C. § 552(a)(4) ( B)mayepamioethe ¢ontangsefithheid}agendcy recordsinct court s ¢
camera to determine whether such records or any part thereof shall be withheld under any of the exemptions set forth in
subsection (b)af § 55271 7).

369 Spirko v.USPS, 14F.3d 992, 997 (D.C. Cir. 1998 camerareview may occur in otheitsations.Seeid. at 996

( f1r camerainspection may be particularly appropriate when either the agency affidavits are insufficiently detailed to
permit meaningful review of exemption claims or there is evidence ofdithdoin the part of the agenayhen the

number of withheld doauents is relatively small, anghen the dispute turns on the contents of the withheld

document s, and not the parties’ interpretations of those d
370SeeNLRBV.Rolb i ns Tire & Rubber , Tha&nicamérar8view @raovidian is digcretioay9 7 8 )  (
by its terms, and is designed to be invoked when the issue before the District Courtcbutddnat e s ol ved. ”); E1l ec.

Privacy Info. Ctr. v. DHS, 384 F. Supp. 20 0 , 119 ( D. Dourts disfagon@amerairnspegti@hland it is
more appropriate in only the exceptional cade) .

37 Armstrong v.EOP, 97 F.3d 575, 580 (D.C. Cir. 1996).

872paul R. Verkuil An Outcomes Analysis of Scope of Review Stand4ddsm. & MARY L. REv. 679, 717 (2002).

ReverseFOIA suitsordinarily ariseafteran agency informs a party that the agency has received a request for the

records at issuer that it has decided to release such reciordssponse to a requeSeeg e.g, ChryslerCorp. v.

Brown, 441 U. S. 281, 287 (1979) (explaining that the 1awsu
third parties had made an FOIA rgqiNetBlusforAvdiagsdloms Ass > af vt
686 F. Supp. 280,838 4 ( D. D. The[Fedérdl Aviatiorf Administration (FAA)tontacted théplaintiff] by

telephone and advised that the FAA had made an initial determination thattkeal at issuejvas releasable in

response tfa FOIA] request. The FAA asked for input from fipdaintiff] before making a final decision. The

[plaintiff] objected to the proposed release on the basis of FOIA Exemption 4. Subsequently, the FAA determined that
the[materiallwas not protected from disclosweder Exemption 4 because it was not a trade secret or commercial or

financial information. . . . After receiving [FAA’s explanation], the
FAA’s release o f(citatibnsonjittedd.t er i al ] . . 7))

373Chrysler, 441 U.S. at 285.
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haplr e vi ous ltyo satgheenid ttherdy s| er Cor p,o rtahtei oSnu pvr.e nBer oGnonu
hetldmdeai t her FOI A sT8Authoporeohkdt ©OF axfoom an
agency from disclosingT$ AHowmathicg nCoiumr tv iheell adt it chm
judicial review ofundweah tHaent ARENOd rAsses wmivtas | add wer t s
generally r&svidewiasn omg & oc wa Recd/md H 2 ) ( A) of the A
which provideshdhdtumwloawffiwl aamd tsoet aside agency
c onc |’utshiaota sabriet r ar y, capricious, an abuse of disc
wit h*1Thew bwHdewimonf a -FOVAraest iomnt A plaintiff

Under Execu6tOilOv,e aOr dacgre,nlc2Zyn icse rrteaqitnio rcgidrocwiimdkset amocteisec,
t © h owsheo s ubrneictotredds containing conf’ifl kasgteinacly c o mme r
h acson c ltthdaetd t hnea yr enchboerdddst d ml s e s ponse F£NAgaenkQI A regq

procegleumreensa $ 1 yap p loiswcuabbmliet t er s t o opjpodstthhato tdhies cl o
agenmy,t het edentd greecs swiothh etelpppdomssbbomt t eer wi t h t 1]
reasondi fogr¥Ewme nexecuti vVveomffidéentdiedli nesmmer ci al
inf or’mast iionnf or mation sabmitaegduabl gncaeagtacy|[s] m
from release under Exempmptlidom eds.on.ab.l ybdbea exep edits
substantial ’C%NmopteatBilhye vS ubpaeme Couuvbsabmoigalked t1
competi ttievset hfaam BExMImpvt.i oAnr g4 s¥iLre ardeesr p dkesdd ,ba DOJ h
advised amagenthes bttiomfd omnff d’dd€enchliadrMidn itnhe i r
predisclosure n&t ification procedures.

374CNA Fin. Corp. v. Donovan, 830 F.2d 1132, 1133 n.1 (D.C. Cir. 1987) (explaining that, in a€@éfssuit,

“ [ypicklly, a submitter of informatier-usually a corporation or other business entity required to report varidus an

sundry data on its polies, operations, or produetseeks to prevent the agency that collected the information from
revealingittoathirg arty in response to the latter’s FOIA request?”).
375Chrysler, 441 U.S. at 294, 3167. The TSA is a criminal state that prohibitthe unlawful disclosure of a variety

of commercial and financial informatio8eel8 U.S.C. § 1903ut the statuteallows disclosure of covered

information when disclosure i®uthorized by law.|d.

376 Chrysler 441 U.Sat 31718.

3775 U.S.C. 8§ 706(2)(A)seeCNA 830 F.2d at 116 hrysler, 441 U.S. at 318Review under this standard is more
deferential to the agency thamthede novareviewof agency withholding decisions required by FO%&e supra
“Judicial Reviewof Agency Withholding Decisions” CHryslet t he Court explained t
violates [the TSA] liasw’”‘“ waott him & deomeamda gwiotfth 5 U.
378 SeeAAR Airlift Grp., Inc. v. U.S. Transp. Command, 161 F. Supp. 3d 37, 43 (D.D.C. 2015).

379Exec. Order No. 12,6088 1, 3(Jan. 1, 1987)

380]d. 88 5, 6.

38l1d. § 2(a).

382 See supr&Exemption 4: Trade Secrets a@dmmercial or Financial Information”

383139 S. Ct. 2356, 23686 (2019).

3845eeD0OJ, Of fi c e Exerfiptidnd Aélothe SBpseme Goudet Ruling inFood Marketing Institute v. Argus
Leader Medidlast updated Oct. 4, 2019ttps://www.justice.gov/oip/exemptiefraftersupremecourtsruling-food-
marketinginstitutev-argusleadermedia( Many agency predisclosure natification regulations have followed the
model providedby DOJ ], whi ¢ h cbridential ecommearciae i tn & © margabroadly, without
reference to competitive harm, and instead refers more generically to material that may be protected under Exemption

4. In the wake oArgus Leaderagencies should now use those predisclosure notification proced@esedessary to

seek thes b mi g viewsron whether the two conditions t e mmi ng fr om tséesupdexturt ’s decision

accompanying notes 228jat agencies should considerindetai ni ng whet her infferr mati on is ‘¢
purposes of Exemptio4 of the FOIA . . are met? ) .
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Selectedfl Poienti aCohgtesest

WhiCengress 1is not subject to FOIA, the act rais
legisl atFove ebypampd¢ bahre aagencwimahodadt i nformation f
Congtoens st he basis that such AT heamma tdiofnf,drse retx evmipe
howeabout“Ceohglinesasns 1 n +ihn sp damwthica thlevamrt hthpd di
prohiadppliions to requests from individual Members
limited to farcecmecshs hrocugqsuccosmtdsn Fovaggsicesshld T ddimi it ¢ @ ¢ s
although Congress 1s undmema trea ndidGhl A,atwlhat tor da s c
congressional docaugneeinsty spwbsjseecsts etdo blFyOlas/m depends o
Congress cleadreltye remti mraet & soenal mé eew nd o®BDu me n t

Al t hough this sectioinc so njluys tFi@slechutsisogndeidiclad etswo t o p
congressional 1inteHors tesxamplma,nyCorn ghreers swahyass. o f t e
intetdset frequency wsexhe myhtiaocchwsatghehnoclide si nf or mat i on
reqasasst w¢hke @Zeneral bacB1Foug tohfe rE OIFfO IrAe gwei sdtesn.c e
Congsgesmamaler est 1in execudn@oen gbhrgasnscahnFeOnkdAends par e n ¢
several times sincduet orl 9 GjSudcispiomlneinnttoe rof it eetna t i
acotngenadmsnistrd%ion thereof

Congressional AccematitonXgh@kkalnfo
AccéBsovision

FOIsAs peci aPpaovesedinfied at -5s tltSe sC.t k§a b SRRQIdA

aut horityinfoorwnmatthihon #¥Fhen Comgtre sseport underl yi
acetxpl athnme¢ dt hiiss pirnotecinsdicddfayt , because [ FOIA] only
pubdircight to know, it cannot . . itbkobdchkpaafle
information from the Congress, ™Whd leolthdstive 1 ¢
provusdonlhptrodlipbpits agencies frrr@aawgbédswddomg in
a FOI A e, x etnhgetoriee ni &1 swphuettshuebry e(ndd)f f or ds individual N

3855 U.S.C. § 552(d).
38 ACLU v. CIA, 823 F.3d 655, 6683 (D.C. Cir. 2016)
387 SeeS.ReP. No. 4, at 23 (2015).

3%8gSee,e.gid.at2,78 (explaining that “there are concersthat t hat s ome
all ow, but do not require, information to be withheld from
“It]l]he standard . . .t hat a measonablynfaregeesaaspecifie identifidble hadlm i n f o r ma t
to an inteest protected by an exemption, or if disclosure is prohibited by IgyR. REP. No. 1441, at 14 (1976)

(Conf. Rep.) (writing that “[t]he conferees intend [the 19
Supreme Court iddministrator FAAv. Robertson 42 2 U. S . S.Rep Bo. 1200941 $(3974) (Conf. Rep.)

(expl ai ni Enyironmenial Brotettipni ApeneyMink, et al., 410 U.S. 73 (1973), the Supreme Court ruled

thatin camerainspection of documents withheld under section 552(b) (1) of the law, authorizing the withholding of
classified information, would ordinarily be precluded in |
the 1974 amendme nthespresent law to pernit SuahoagarabXarination at the discretion of the

court”) .

389 SeeD0OJ Office of Info. Poly, Congressional Access Under FQBFOIA UPDATE L (Jan. 1, 1984) [hereinafter
Congressional Access Under FQJAttps://www.justice.gov/oip/blog/foiapdateoip-guidancecongressionahccess
underfoia.

3905 U.S.C. § 552(d).
3915 Rer. No. 813, at 10 (1965).
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of Congreesobkerwiesceo redBOmmphtd ear , on the other han
provisibnmited to abceadecorfe glhoafisgtrse sfsr oemi tthheer h o us
Conganadosngr ec omiotnile s

The Depart mkeadangdgp fmaliumstta icreeadc ctphsastv dtehees nsnpoetc i a |

ener altloye caopepdjaye st s from oDfidLCendmedsMegnbtelhat age
enecahl ynvoke relevanmatexreimplts oins 1t os pvart shéh otl ad i
equ¥DP@®) distinguishes bet fedgndgr ilgus et 9 ff €ongntoe
whole (including thrnan@ghdiitvsi deusdtfimanMeBrebke rs t r uct t
ieewquasts fMmeombehsetfibee(fd)omnt hthrod ditlhegwe var ,

equest d afigteenme dtehlgh gt mad ¢ eBaOs] e x p1 f iimbkdd vi dual

Me mbie¥c l early acting in a’iaompke ngfPNhadfeffiegqual tcar
DO interapregthaytsibon,i ndi vi dual Membed siowonhiys or h
covebryeddtheci al acictktlkee qmreoeti ssodrom the chair of
subcommi tdaethorized by a PThmitdecviddnabhuMemmmt 6t
of Congress can submit B®ItAermesfunesst s t o the s ame

=< =g o

BuDOXk inter prheet astpicocn adf abeenstscpiroovwd shpyns hmes as t
nar ffdaaw.s criticism finds supp’edeciisMuwrmphgm age fr o
Depart ment®whiicthtee Apmyt adcehes ppewvialon as apply
individual Membéficapat®Pihg eishoeulrdt etibrat t he Ar my ha
wai ved ExpernoptteicotnindSe r h @ dne anp evianlmyl s h awvri it thg aint

indi Mednbalr of*“Thagecesst based its ofoltdiengperniai
access provi s iaogne,n ccioensc lwidliln gn ofithh awsaui cvhe ctihrec uenxsetmapnt
“t o the extentr etsheartv eCo ntgor eistss ehlafs in section 552(]
information not ava’i*lanbelsep ottnad itnlge ésg eagraigewsnhe nptu btl hi act
t he sapcecceisasl pa o vliismiomed to Congress as—a whole (
i muedli ng i ndi v)jitdhuea Ic oMerntb ewrrso t e

392\While the special accessquision may prohibit application of a FOIA exemption to prevent disclosure to Congress,
it does not govern whether another source of law, such as executive privilege, may protect information from disclosure
Congressional Access Under FQBupranote389.

393 See id.

39 |(d.

395|d_

3%|d. SeealsoAuthority of Individual Members of Congress to Conduct Oversight of the Executive Branch, 41 Op.

O. L. C. 1, 1 (2017) (opining that “the constitutional autho
house of Congress or, under existirglde gat i ons, by committees and subcommittees
“lTi]l]ndividual members of Congress . . . do mnot have the au

delegation by a full houid @ 3( acsosnenrittitnege ,t hoart s“u[bic]onmdmii vtitdeuvea”l) ; me
been authorized to conduct oversight are entitled to no more than the voluntary cooperation of agency officials or

private persons”) (internal quotation marks and citation o
397 SeeH.R. Rer. No. 1497, at 1112 (1966).

3%613 F.2d 1151 (D.C. Cir. 1979).

399 SeeAll Party Parliamentary Grp. on Extraordinary Rendition v. DOD, 754 F.3d 1047, 1052 (D.C. Cir. 2014)

(explaining thaMurphy, 6 13 F. 2d at 1157, inter pr eingagenciehtedisinguisik i al acc e s
between requests made by members of Congress in their official capacities and those made in their individual
capacities?”).

400 SeeMurphy, 613 F.2d at 1154, 1159.

4011d. at 1156.
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All Members have a constitutionally recognized status entitling them to shgemeral
congressional powers and responsibilities, many of them requicicess to executive
information.It would be annappropriate intrusion into the legislative sphere for the courts

to decide without congressional direction that, for example, only the chairman of a
committee shall be regarded as the official voice of the Congress for pugbosesiving
suchinformaiton, as distinguished from its ranking minority member, other committee
members, or other members of the Congress. Each of them participates in-thakiagy

process; each has a voice and a vote in that process; and each is entitled to request such
information from the executive agencies as will enable him to carry out the responsibilities

of a legislator’®?

Insteadoutrh opinadcrdgpltihes spwplk'enradiqsMemdhd er
his or hes opppucadltyoper vyanap diMamber s of
Congress mhgjgmanl btoit hal pMurt gy s ugpmedriegviitoadduda 1 Me mbe r
right to access infornf#tion from the executive t

DO more narrodi sates,pdecidhovbuphsrendiag of

FOI'sA applicatiomwht ¢ haVbt mbiemicrogw s 1 § h e’mnthecatwtidt h

l egisl at%D/Qeh ahsi satrogruye d, for e“Camiygkteosnsctlhiade i nterpr
individualo nMed mkettss cwlfef hit he Cwhsprhawitdeosn t hat Cong
“conslpft psaSmed aat eHous e o0, fbuBte m etesretithoent d iveisd u al s

who serve 1in*Dbbhiésosihembefoisndsi osnupport in the 19
r e pfoart F @I A.c utlshsei nsgp e ir @ lv ,itshdem arsesptohr'dvie mlt et ¢ so f
Congress have all of tlhnyr iphlyfslhaf aadc ¢ hses Lwaga x

has additional rights of access toaalyl tGovamrmmer
out it sfDwOnhcatsi canlss o mai nt ai dse dd itshcauts stshoen Do. fC.F Cli A
application t o “wansd invoitd uvianld i Nfeprebpeirdsb Taensd ont he |
therefore does not**%Buotn swhlIuti er cau i ti rhdaisn gn ortu lhea.d o
toevMurpmy the questapploftaFObA to agency c¢ommun
individual Members, later appellate panel and 1c
appetoeMuepsti nt er preedamttr*®Inl iamg .

402d, at 1157.
403|d_

4048egegLetter to Gary M. Stern, Gen’l Counsel, Nat’l Archive
Blumenthal, Dianne Feinstein, Patrick Leahy, Richard J. Durbin, Sheldon Whitehouse, Amy Klobuchar, Christopher A.
Coons, Mazie K. Hirono, Cory A. Booker, and Kama8l. Harris (Aug. 8, 2018); 1630NG. ReC. S4077, S4078 (daily

ed. July 19, 2017) (Senator Charles E. Grassley).

405 SeeCongressional Access Under FQRBupranote389 DOJ Office of Info. Poly, Release of Exempt Information

to Members of Congress: The Impact of Mherphy Decision 1 FOIA UpDATE4 (Jan. 1, 1980) [hereinaft®elease of

Exempt Information to Members of Congtebstps://www.justice.gov/oip/blog/foiapdatepolicy-guidancerelease
exemptinformationmemberscongressmpactmurphy

406,S.ConsT. art. |, § 1;Release oExempt Information to Members of Congresgranote405.

407H.R.Rep. No. 1497, at 1412 (1966)emphasis addedfongressional Access Under FQBAIpranote389.

408 Release of Exempt Information to Members of Congsegsanote405.

409 gee, e.g All Party Parlamentary Grp. on Extraordinary Rendition v. DOD, 754 F.3d 1047, 1052 (D.C. Cir. 2014)

(“[ T]his Court has interpreted FOIA section 552(d), which
from Congress, as requiring agencies to distinguishdmiwequests made by members of Congress in their official
capacities and those made in their individual capacities.?”

(D.C.Cir.1979))Elec. Privacy Info. Ctr. v. TranspSec. Admin., 928 F. Supp. 2d€,5.65 (D.D.C. 2013) “ An d
earlier, inMurphy v. Department of the Arpe Circuit held that a document disclosed by the Army to a congressman
was protected under exemption 5 even where th¢itngr my did no
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Congressional Records

As discusFsOddA abfgue,r adt @ gkiacgtems ¢ "afercomradasving

valid *PRuffwasgtr . s 8a g e aumnydFeQL*ACon g,r es sc oirndoitn g1 y,
obligantetsdoFnOdirsgwe s docliane nt s i f?Buongdesess sion
exemptionefkt ebmedyBoQeldAue st s direicttedc,s pieheeg.f i cal l y a
Circuhiett Hmatsd octulmem ta pbtdyw osm Comgrashs s®tsg ons ¢
congressigounalas eqgqaegrte s sixemplt o a oorndg @l A s

mani fested a chthar do#uenemtt o control

Congresnot pequdamrtde ipor ancecous i1instdacut meomtss when
t o agenci eisti st toe nmta mti ofd ecscotiith ékmrd r i can Ci viVv. Li bertie

Murphy, 613 F.2d at 1156)).
410 5ee suprdAgencyRecord”; 5 U.S.C. § 552(a)(3)(A), (4)(B).

41See5 U.S.C. 88 551(1), 552(f)(13ee alscACLUV.CIA,8 23 F. 3d 655, 662 (D.C. Cir. 2016
undisputed that Congressisnotanagendysit al s o undi sputed that ‘congressional d
FOI A’s disclosure requirement s IRS’359.3g695,597f:C. Cim20@4pY)d We St and
seeDow Jones & Co. v . DOJ , 9 1 7 embeq af Cohgress,are hiot withir( tie. C . Cir. 1990
definition of agency under FOIA.) .

412S5eeACLU, 823 F.3d at 662.

4131d. at 66263 (internal quotation marks omitted) (quoting Judicial Watch, Inc. v. U.S. Secret Serv., 726 F.3d 208,
221 (D.C. Cir. 2013)).

Asdiscussedalvoe , mat erial does mnot qualify as an “aagtkency record?”
time a FOIA request for the materialissuedSee suprad‘AgencyRecord”; DOJ v. Tax Analysts, 492 U.S. 136, 145

(1989) The report previously expl aiBukat etshta’t ftohrwheerdd.r nGinricnugi t d
agmcy has “control” over ma tSeesupra‘AgencyRecord” The tesiconsidetsr e at ed or ob

(1) the i nt e sctreatorfto retdineor relinquish aoatroltover the records; (2) the
ability of the agency to use and dispose of the record as it sees fit; (3) the extent to which agency
personnel have read or relied upon the document; and (4) the degree to which the document was
integrated intothe@e ncy’s record system or files.

Burka v.United Sates HH$87 F.3d 508, 515 (D.C. Cir. 1996) (internal quiotaimarks and citation omitted). The
court has explained that the congressiangntto-c o n t r ¢ehders thesfitst two factors of thBurke test
ef fective l JudidaiWaichra6iF3d at 221.

The D.C. Circuit uses the congressieiméntto-controltest when determining whether material created or obtained

by an agency is a congressional record because focusing o
refleck t hose special policy considerations which counsel in f
affirmatively expressed iRaisleywCIA 712 F.2d0686t GO9nl30 (DLsCir.d988); d o c u me n t
see als@Goland v. CIA, 607 F.2d339 346 (D. C. Cir. 1978) (explaining that a t

113

possessionofadocumepérsed i ¢t at es that document’ s statwongress an ‘agency
would be forced either to surrender its constitutionalquative of maintaining secrecy, or to suffer ampairment of

its over sdtheleaurt havekptained, undar the congressiotaittoc ont r ol test, i f “Congress
manifested its own intent to retain control, then the agedwydefinition—canrotla wf ul ly < contrt.ol > t he do
., and hence they Rasley7i2¢&.2dat 693(foainotgs omitted)o r ds . ° ”

Thecourthas alsousedtheintemt ont r ol test in regard to records “created i
thePresident.” Judicial Watch, -23fC.Civ20138deactr e2t2 4SUsited[iTc]eh,e 72 6 F

WeStand e st is appr opchDoaytlee ivn. tIhHSs, ¢9%5% .F.)3d 72, 78 (2d Cir. 2
Judicial Watchv. Secret Serviden declining to compel the disclosure of [visitor logs for the presidential residence at

the Mara-Lago resort in Florida and the White House Complex] under FOIA given the difficult but avoidable
constitutional question that compellingdisoc s ur e would raise {if [the court] were to
di fferent way”).

“4Holy Spirit Ass’>n for UnGAf6G36FR2d 838,842 ¢DIC. OWol088ke ACL828 s t i ani ty v
F.3d at 665 (explaining that D.C. Circuit precedenakds] it clear thatCongress may manifest an intent to retain
control over documentitherwhen the documents are createdvhen the documesit ar e transmitted to an
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Centr al Intell,thende CAg&€riacy u(i €l Aletermined that
by hSee naltecS8eCommittee aonc olnngtreelslsiingaknnaclte h rewtaesd o ¢ e ,
subject®™The FOd Ae ccomme scaeal vodit€il An pr ogram on
detention afldni Rt0ammigthteenplad t @& port based on its
revi Wt houghmi heee @dgublncfFynedbdis tedicitobpeitees t o
the President and ot Hednr 2elx@F airtd viee pirmehiethg w,f £ i ci 2
commi sdhaa rvi eclnadds ent a | e tmteeanm rti @ latighrde e€gdedncte r ni n g

t hce mmi s¢ xa&mi mdt i@danu me nt s ealte cat rsoenciucr eCHf*Rheeading r
l etptreorvti e df ocl ol nodwii tnigo n s

Any documents generated on the network drive referenced in paragraplvéll as any
other notes, documents, draft aridaf recommendations, reports or other materials
generated by Committee staff or Membense the property of the Committee and will be
kept at the Reading Room solely for secure safekeeping and ease of reférersee.
documents remain congressional resoin their entirety and disposition and control over
these records, even after the completion of the Comiisttegiew, lies exclusively with

the CommitteeAs such, these records are not CIA records under [FOIA] or any other law
.. .. If the CIA receies any request or demand for access to these records from outside
the CIA under [FOIA] or any other authority, the CIA will immediately notify the
Committee and will respond to the request or demand based upon the understanding that
these are congressidnaot CIA, recordg?°

The D. C.r e@isrocnuxidt et hcaotmatdi® it omlsai n t hat the Senate (
ntended to control any and ealull @ & th gisthbso rwolr,k pr oc
manating rf8ightitonvased ' FAcwimom setfeles e quent

rans missiotno oefx etchuet irveep obtrha ntchhe oitf iiGelt @himatl tsi,tohnwe 1t o

o0 D o =

gentcd ess e ‘e brepdilty et n ptpa oprrsimrtteh ¢ hanepohe pr
ritweroederepeated and toChaAalpr aagr athse adrd ed 0@ amu
ranch gduiidd enl oitrheesr S srats Cdmmirt t ¢ ent t7 maint ai
ineb*&r t

45 ACLU, 823 F.3d at 66B8.

4161d. at 658.

4171d. at 658.

4181d. at 660.

4191d. at 659.

420|d, at665 (citation and internal quotation marks omitted) (ellipses in original) (emphasis onhitted).

421t further explained thdts “command is unequivocal, and it contains no temporal limitatiekGLU, 823 F.3d at
665 (citation and irernal quotation marks omitted).

“2d,at 667. The court’s decision was supported by the fact t
executive summary, only provided copies of the final report to a limited number of executive branch officials, and,

when the committee submittediar a ft of the report to executive branch offic
that [it] would determine if andIdwah66667.t o publicly dissemin
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Whet her 'ComgnmiefSsstation of inteotlan ceondvrdldepgete
the language sdsedctnv€onlgmittheed aWee nSctyand Amer i ca
Revenue SegrbPh€e @EeRBYtthat a letter sent from the
Committee tom tIThhe® gluR$S hi ng ni ncfoonrnneacds immennnt twa ¢ h
investigatfohl di ®RSraebsepc*®h btreheeq s ¢ ot ¢ d

This document is a Congressional record and is entrusted fiR®iefor your use only.
This document may not lfisclosed without the prior approval of the Joint Committée.

The tlrRaSn s mi t t e dh doecstpmemtms HErtoe ¢ goefishtitcthe agency
retaai ncgd@lyn 1 i ti gat i on rargidset fimgm fiir®orme gaa afdhle A
agesrcgs ptomes,chedt oc o ur ta [ htehltodil qgthh@aftm @ wco mime st ¢ ¢
requaostbdywhi ch r &fte]rhriesd dtooxmmeynaed ffi ci ent mani fe
of intent ctoonmae’st ircagctptl @ t thma ni f e s indotti oenx toefn di nttoe ntth e
I RSr e s p,o nssaevt ¢h ofscer portions of the IRS rtehs[peolnse th
[commi s]tr e q i *®Ast .t he couftfexphaihednt Committee 1in
onfidenttihails ndddadjmetdtets of RS response, it could ha-
& his document and all ITRS FAcuameaditsglky,cattlkkad dmt
ppeals remanded t hteo ccaswl ¢ tok erh ei ndfiosetsrpiocnt® @ac oiunr tt
hat woulcdmmese¢ ak qukest caunddtbedred@wectleccthes cagenc:
any segregable portions that Braimet 8 ehmprt wiomnes .7

The D. C. Circuit has arftorcademtwwbdn peheCopegranssphe
mani fested sufficient 1ntexa migthoe ,ccooivorntohlh tas par t i c
“po-hoc ob’jteoc tdiiosncsl os ur e “lroan gg eadf tbeyr {tohmweg fé@anstdi an r e ¢c o
“in responslei tticdgldbthiooF Ot Anmeyefiestations?*®of inten
Noare proper mantctbdbastimhedps ba ftiomamsgenter al and

s we e pPmigai sCe,A fvar teka mpdwert acknowlehdeged that 1
Senate Mmiltetceae Con [ nt €ilndigeeantcee[ d Jos ttdhees (Goladmt ¢ t e e

preventwindhloamasdts approval of any documents gen.
intelligence agency in."He ponéeeq rotl dit H@Eoantmi t t e e i
l etdied sh ontaen i sfrefsfic ongnt s sionalt hien tdeonctu meom tcso mttr o ls

-+ o + 0

423 United We Stand359 F.3d at 602.

4241d. at 597 (citation and interngliotation marks omitted).
425 I1d.

4261d. at 602.
4271d. at 601.
4281d. at 605.

4291d. at 602;seeACLU, 823 F.3d at 664 (explaining that a letter sent by the new chairman of the committee to the
President demanding twassentafteAppellantshdd subritted thdiQlAardquestangd o r t

after they had filed suit in the DistrictCou > and concluding, a pasthacdbjectignJtp, t hat t he
discl os ur e, ’canaotrdanifest the clear asdertionioftcongreskmmdrol that our case law reqeis . > 7 )

(citation and internal quotation marks omitted) (alteration in origic&lim. Oversight, Inc. v. HHS, No. 1827,

2018 U.S. Dist. LEXIS 220885, at *19 (rbBgaring e timAagof . 10, 2018
congressional manifestation of intent, Congress must establish its intent to retain control over the records prior to the

FOIA request to which the records are responsive) .

430 pajsley 712 F.2d at 694%ee United We Stand 3

5 ument tl
committee had an expecta

t

)

g
garding
)

F.3d at 602 (agency’s
0
’ emuste ot d

ar
n of confidentiality re
agendytoagvemowehthe ¢d

9
t i
course of dealing with he?”
disclosure requirement

431 Paisley 712 F.2d at 695.
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beca‘uls ¢ wanso] di scussion of any particular documen
which to evaluate[ ahd Cdésmmittetr&idfd? cbtrieoand.t h o f

Whet her Congress has suffomdobenmbyt ndapheinbdma t e d yi nt
the circumstaachd$Fwnrdexiabhrpiditgced Wdi Stawmeded above)
the D. C. Ci rucnudietc dsthpmedcei fmiacnai Ifleys t at i on of i1intent t
case was“imomt dietedr writt'senclbhiyeffi hef Jotimfff Cosmmp 4 1
investigation authochaziedmbdy, tded chhrekieg nmemker s
Comi t’taese ,w¢ hhtasan I RS doomemintetnete “¢ rhqaltie et dhleqy n
recogrnihze[cdlnfidentiality”™80n Jtohento tChoaemiitataent, riemng
Oversight, Inc. v. DeparigtmentU. 8f Bealttrh c& Kwman
Di strict doifd Chooltu nebxipal i ci tly emphasize the 1level
mani fesdsadgdmwtn iorfderceidshilactrm ¢ he materials at 1issue Vv
subject to HOK®RI e s,8 ntdb muratld eicetdse @ difnd aognagened
iammail messages between staff of the House Commi
branch pddsehraeahgh Jcapefraflothmat Congress had me
t oetain ctomet rmoef¥ soavgeers

Related Open Government and 1
FACA h®uns hi ne tAMr,i varrd Act

FOI' A is the primary statutory mechanism by which
governmemtndr @ m d.o dBinaetrioetsmpvesc i FACA, ltyhe Sunshine Ac
the Priwadeypy Aectt fort h omihgeh tizsu tralmiode sl si mi ¢ ag d wenrsn me n
information or activities. FACA governs the esta
committeteoupspasldjut ed and recommendations ®t o feder a

432 Id

48BgeeGoland 607 F.2d at 347 (“Whether a congressionally genera:l
depends on whether under all the facts efdase, the document has passed from the control of Congress and become
property subject to the free disposition of the agency wit

434 United We Stand359 F.3dat608But the court “express [ efdohgressionavi ew about th
mani festations of 1intent to control ddocuments that are cre

43535ee2018 U.S. Dist. LEXIS 22088%t *14-21.

4361d.*5, *14-21. The language consisted of boilerplate that the committee included in eacbheimadt issue and
stated:

This document and any related documents, notes, draft and final legislation, recommendations, reports, or other
materials generated by the Members or staff of the Committee on Ways and Means are records of the Committee,
remanga bj ect t o &dortrol,Godmnaentrustedetd your agency only for use in handling this matter.

Any such documents created or compiled by an agency in connection with any response to this Committee
document or any related Committee communicatiorduding but not limited to any replies to the Committee,

are also records of the Committee and remain subject to the Committee's control. Accordinglyetherafoned
documents ar e nforpurgbosegaof thecFseedon of loforriatich Acother law.

Id. at *8 (quotation marks added) (citation omitted).

” 113

¥’TAn “advisory committee, as defined by FACA, is any ¢omm
task force, or other similar groepfgthazahaosnbepénneontrabklks

utilized” by eit he rintheinteredt ofobtainidgeadvice os necoramendatigrs forcthe Préesident

or one or more agencies or officers of the Federal Governnient 5 U . 258.3.(Howewegnoups that are entirely

composed of federal employees are excluded from the defini

National Academy of Sciences and National Academy of Public Administrédigisee also id§ 4 (providing that

FACA does not apply to committees established or utilized by the CIA, Federal Reserve System, or Office of the

Congressional Research Service 55



The Freedom of Information Act (FOIA): A Legal Overview

Among other thememahtdahttesttabhamtpublic availabilit
c ommistrteeccor d s , reports, transcripts,s tmidniuetse,s , ap
agenda, or ¢®hed hembmesmtef the public are autho

and participate in #UYUkhesovyitommlitygedsfheeni adsis
papesusbj FOlsktxoe mp¥° ons .

Another ggoaeenhmempenstatute, the Sunshomne Act, i
the meetings of certain mTthiememhdemnmtkoardquiard c
covered agencies allow t%aen dp thbalviec atcoc eastst etnod rtehl eei
infonfMeetings and infber md tuinddre srea chuei raecd taor e s ub
e Xx e mp,imh aoyfs wthd < édmb I'sé* FOI A

Lastly, the Pri“ovalclye Arcit e maowaeme jn su st h”owafn da gdeinscsye mi n a
records t hadtuaclolnyt aiidne nitnidfiivaibl ¢ i nfor mation about
per manen t*“*Trhees iadcetn tfso.r bi ds t he wiitsltchwts wréto€ncove
consent or rtrequest of the individual®®®Odentified
Privacy Acovezsepds adfisr “whinkr & rbeeq u'b y.e 8.1 A.

Under thisn axeagtyr dns ubdbj e c tt htan optirloet bPgrtievdayc yo fAc t
FOI'sA e xe mmtido nwh i ¢ h tbhee rdei fucerldee sneudsQl A 4 pomorte que st
prohibited from beinglhecPonisealcpyAdthea lPyad vperymil

Director of National Intelligence (ODNI) (but only, in reg
that for reasons of nationgle cur ity such advisory committee cannot comply
438|d. § 10(b).

439)d. 8 10(a)(1), (3)Butseeid§ 10 (d) (providing tnowapplytolarypastionrotagui r e ment s “s
advisory committee meeting where the President, or the head of the agency to which the advisory committee reports,

determines that such portion of such meeting may be clogké public in accordance with [the Sunshine]Att) .

440See id§ 10(b); Nat. Res. Def. Council v. Johnson, 488 F.3d 1002, 1003 (D.C. Cir. 2007) (explaining that FACA, at

§ 10(b), “incorporates the FOIA exemptions?”).

“4lgee5 U. S. C. § 552b. The Sunshine ActermigdesciibBdicFOIARty appl i es
8§55 2 ( f ) )headed hayta collegial Body composed of two or more individual members, a majority of whom are

appointed to such position by the President with the advice and consent of the Senate, and any subdivision thereof

authorized o act on be hldB5b52bdaj(l).t he agency.”

“2The Sunshine Act def i n ethedelibesrationsiohagl€astthe numbemokindividudly me an ©
agency members required to take action on behalf of the agency where suchtibitdetermine or result in the

joint conduct or disposition of official agency business 5 U. S. C. § 552b(a)(2).

443See id§ 552b(b)see also,egid.§ 552b(f)(2) (directing agencies to “make p
the transcript, elgronic recording, or minutes . . . of the discussion of any item on the agenda, or of any item of the
testimony of any witness received at [a] meeting” or porti
exemptions contained in § 552h(c)

444 See id§ 552b(c)(1)(10).

445 Bartel v. FAA, 725 F.2d 1403, 1407 (D.C. Cir. 1988e5U.S.C§ 552a(a) (2) (defining “indivi
of t he Pr aocitzan of tha United States or an alien lawfully admitted for permanent residgnce

4465 U.S.C. §552a(b)(12).The Pri vacy Act applies to “any recdord which i
The act de fi nyitem, colteetioanpor gicduping of information aboutiadividualthat is maintained by

anagency . . and that contains his name, or the identifying number, symbol, or other identifying particular assigned to

theindividual, such as a finger or voice printor aphotograpd>§ 552 a(a) (4). A “system of recort
anyrecordsunder thecontrol of anyagencyfrom which information is retrieved by the name of igividual or by

some identifying number, symbol, or other identifying particular assigned totthd i v 1d.&®&524a(a)(5).

4471d. § 552a(b)(2).

448See, e.gDOD V. Fed. LaboRe |l at i ons Auth., 510 U. FOIA.4 glcesnotyeqqire ( 1994) (ho
the agencies to divulge tfi@cords at issugphnd the Privacy Act, therefore, prohibits their reléase.
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r eqiacsctess to [their] record[s] or to any 1inform
iha system oforseekdsheamthendment of uch record

Aut hor Information

Daniel J. Sheffner
Legislative Attorney
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4495ee5 U.S.C.8552a(d), (j), (KKF OT A’ s e xe mphd omsse dna‘yt mowi t hhold from an indi
which is otherwise accessible to suchd8b552d(f)(}).i dual wunder the

The Privacy Act also authorizes individuals to request accountings of certain disclosuresdsf ireevhich they are
identified, and requires agencies to “inform any person or
made by the agency . . . of any record that has been disclosed to the person or agency if an accounting sfitiee disclo

wa s mlhkd.d® &65248(c)(3), (4). An agency may, under certain circumstances, exempt a system of records from those
provisions.See id§ 552a(j), (k).

Congressional Research Service R46238 - VERSIOR - UPDATED 57



