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A Legal Overview -

A plaintiff injured by a defendant’ s wr o1 Legislative Attorney vy fi
that defendant. To name a particularly familiar example, a person who negligently causes ¢

vehicular collision may be liable to the victim of that cra@ forcing people who wrongfully

injure others to pay money to their victims, the tort systeweseaat least two functions:

(1) deterring people from injuring others and (2) compensating those who are injured.

November 20, 2019

Employees and officers of the federal governmectsionally commit torts just like other members of the general public.

For a substantial portion of this mnation’s history, howe
employee were barred from filing lawsuits againstthe UniteSt at es by ¢ s-ealegal doctrim@that mmuni t y”
ordinarily prohibits private citizens from haling a sovereign state into court without its consent. Until {28 o&htury, a

tort victim could obtain compensanh from the United States onby pasuading Congress to pass a private bill

compensating him for his loss.

Congress, deeming this state of affairs unacceptable, enacted the Federal Tort Claims Act (FTCA), which authorizes

plaintiffs to obtain compensation from the United States for the tdiits employees. However, subjecting the federal

government to tort liability not only creates a financial cost to the United States, it also creates a risk that government

officials may inappropriately base their decisions not on socially desiralit§ pbjectives, but rather on the desire to

reduce the government’s exposure to monetary damages. In
abrogating the government’ s immunity f rtangesiniwhich aplaintffy a nd
may pursue a tort lawsuit against the United States. For example, the FTCA contains several exceptions that categorically bar
plaintiffs from recovering tort damages in certain categories of cases. Federal law also restyipestaad amount of

damages a victorious plaintiff may recover in an FTCA suit. Additionally, a plaintiff may not initiate an FTCA lawsuit unless

he has timely complied with a series of procedural requirements, such as providing the governmentapoponitiedity to
evaluate the plaintiff’s c¢claim and decide whether to set

Since Congress first enacted the FTCA, the federal courts have developed a robust body of judicial precedent interpreting the
s t a tcontoers. i recent years, however, the Supreme Court has expréssthee to reconsider its lorgganding

FTCA precedents, thereby leaving the taskatentiallyfurther developing the FTCA to Congress. Some Members of

Congress have accordingly pased legislation to modify the FTCA in various respects, such as by broadening the
circumstances in which a plaintiff may hold the United States liable for torts committed by government employees.
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Introduction

A plaintiff 1ing uwradn dfyula defiduwadta dtaawys ufiitl et o 1 e c o~
from t hatTod enfaecrmed aannt .e s peci al | $a fpacmisloina rwheox acmpulsee s
crash by negligently driving a veRlBgl forsciggner a
people who woohgfuswsl ty pajyumeney to their victi ms
t wo funcdewas|ridg] peop’ha dfacnp @ mg aitr[i inngg Jo tthlea sse
are i™Mjured.

Employees and officers of the fjeudetralilgovetrhame nt
members of tHEUngeheXUkeé nppintrlyi,c howevso,vetrled gmr i nc:
i mmumniat l egal doctrine that bars private citizen
its cemnodntbi ted pl aei nUniiftfesd fSrtoant essu ifnogr tthhe t or t i

of ficers a’THusmpFfoyeassubstamnthindtpoy,tipar odng hii
torts committed b3 tahgee nftesd ewrearle ggoewneerrmnhelnyt unabl e
compdmsatthrough t°he judicial system.

Congress, deeming this state of affairs unaccept
Act (FTCAThenFT@A6allows plaintiffs to file and
lawsuits againsantdheh®nebygdpBteneially recover f
the federaBomev&dGLMmehawsuits are rtelatively munc
may sue the United States to obtain compensatior
accisdeemt fede’Oahepr §f €At yases, however, invol ve
government misfeasance. For example, after mnaval
1 See, e.gTort, BLACK’sLAW DICTIONARY (10"e d . 2014) (defining “tort” as “a civil

contract, for which a remedy may be obtained, usufallyjine for m of [ m®eegenerallgRSInd a mages ” ) .
Focus IF11291introduction to Tort Lawby Kevin M. Lewis(describing tort law, its purposes, and its relevance to

Congress).

2 Bryant Walker SmithAutomated Driving and Product Liabilit017MicH. St. L. REv. 1, 66.See alsdeffrey

Axelrad,Federal Tort Claims Act Administrative Claims: Better Than Tredty ADR For Resolving Federal Tort

Claims 52ApmIN. L. REV. 1 3 3 1, 1332 (2000) (describing “an automobile ac
3 E.g, Alberto Galasso & Hong Lud,ort Reform and Innovatigr60J.L. & Econ. 385, 386 (2017)See alsdohn C.

P. GoldbergTwentiethCentury Tort Theory91 Geo. L.J.513, 51483 (2003) (discussing various scholarly accounts

of the purposes of tort law).

4 Seeg.g, Limone v. United States, 579 F.3d 79, 83(li r . 20009) (affirming district court
Federal Bureau of InvestigatioREI) agents committed various torts).

5 E.g, Paul FigleyEthical Intersections & The Federal Tort ClanAct: An Approach for Government Attorne§sl.

St. THOMAS L.J. 347, 34849 (2011)hereinafter FigleyEthical Intersections( e x pl ai ning that “[f]lor a
half, . . . the United States’ sdadvodryei“gn timmmnsi timjur.ed. bpr
federal employees?”).

6 Axelrad,supranote2, at 1332 (“Until the Fede6, ndgen€ralremedyexistddms Act was
for torts committed b Beefalsddgey,Athical intersestionssupramqieb, @ty348e s . ” ) .
(explaining that, until 1946, “the only practical recourse
ask Congress to enact private legislation affording them r
728 U.S.C. 88 1346(b), 26780. See alsoe.g, id. 88 2401(b), 24P (additional provisions of the U.S. Code that apply

in FTCA cases)Seealsoinfra “Background (describing the c¢circuactimeniml®ds [ eading |
8See,e928 U.S.C. § 2674 (“The United States shall be liable,
claims, in the same manner and to the same extent as a pr.i
9 See, e.gGibson v. United States, 809 F.3d 807,-80®(5" Cir. 2016) (lawsuit seeking compensation for injuries the

plaintiff allegedly sustained as a v#sof falling off a stepladder while exiting a trailer owned by the Federal

Emergency Management Agency).
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women at the infamous Tail hook Convenntainon in 199
attempt to hold the Unita¢d ®Bhkmity membbesfof phe
killed in the 1993 fire at the Branch Davidian c
under the FTCA, assertingts¢haeaommedeedl| néghwi gador
resulted in the 'YAedadtihsi omfaltlhyei it hree lUa tSi. veCso.ur t o f
Cir®aufiftirmed an$laGmht i ofi @sagernst the United Stat
all eginlge dchraal ft Bilen ¢ @ FtBidgoantmieng e d gi ous gover nment
miscomcewatlti ng in the wrongful incarceration of
participating in ¥ grisly gangland slaying.

Empowering plaintiffs to tsupe rtshoen sUniintjeudr eSd abt ye sf ec
empl oyees receive compensation afsd ijmmsutniictey. fH oowe
tort litigation comes at a si gnisf iBeuarneta uc oosft :t hteh e
Fiscal Service HBulUmiatuegd rStpaotras sthearntds hundreds
annually to pay t o'fatn dc ltahiemsD eupnadretrmetnhte oFfT CJA,s t i ¢ e
handles thousands of tort clai®Morftiolved ,agaipost nt
the Umittesed t®t tort liability arguably creates a
inappropriatel ynbasentthlke rredkbevantonand applicabl
should be governing t hbeu te xreactult ei ro dounoc £a tdheesi irr ea utt oh ¢
goverspostsible exposure t% substantial civil 11i:
As explained in greater detail below, the FTCA a
considerations by limiting the circumstances 1n
damsgaward agains!Fotrhe xUmmiptleed Sthaet eFSTCA categori

PYHallett v. United States, 877 F. Supp. 1423, 1425 (D. Nev,

claims against the United States on a variety of grolBeksid at 142732; Hallett v. United States, 850 F. Supp. 874,
877-83 (D. Nev. 199).

11 SeeAndrade v. Chojnacki, 65 F. Supp. 2d 431, 441, 446 (W.D. Tex. 1999). The United States ultimately prevailed at
trial and on appeateeAndrade v. Chojnacki, 338 F.3d 448, 45% (Gir. 2003).

12 This report periodically references decisions by federal appellate courts of various regional circuits. For purposes of
brevity, references to a particular circuit in the body of this report (e.g., the First Circuit) refer to the U.S. Court of
Appeals forthat particular circuit.

13 Seelimone v. United States, 579 F.3d 79,83, 102, 108 (1 Cir. 2009).See als®Bravo v. United States, 583 F.3d

1297, 1299 n.2 (F1Cir. 2009) (Carnes, J., concurring in the denial of rehearmigang (opining that[t] he facts in
theLimonecase grew out of one of the darkest chapters in the history of the FBI, which involved rampant misconduct
and corruption in the Boston office spanning a period of
“The Bureau’s Annual iscBl ¥gan208& https:dfiscal sreagury.gopdgmenifund/amiual
reportcongress.htmllists all payments that the United States made to individual claimants un&diGheand other

compensatory statutes between October 1728d September 30,281 The sum of the “Confirmed P
Amounts” for all reported “Litigat ivandtotheaRIGhAecequaledatotaln d “ Ad mi n
of $318,912,80783F hi s value includes only those payments that the B

Act” payments.

15Table 5 of the United States Atterry s >  Annu a l  Shttps:#www.justice.golsaBpagefiter1 199336/
download reports that plaintiffs file@®,009tort cases against the United States duR%g018, and that an additional
4,211tort cases against the federal government remained pending from the prewiouis gddition, the report states
that the Department of Justice receivedb30ew tortrelated civil matters duringY2018.

Mark C. NilesfiNot hi ng But Mischiefo: The Federal Tor,64 Clai ms Act

ADMIN. L. Rev. 1275, 1309 (2002).

17 SeeGregory C. SiskQfficial Wrongdoing and the Civil Liability of the Federal Government and Offi@&s Sr.

THomAsLJ.2 95, 322 (2011) (“The c¢claim for individual justice i
balancecdhgainst the common good advanced by effective collective measures of government and the preservation of

d e mo cr at DavidW.kdllerIntgnjional Torts and Other Exceptions to the Federal Tort Claims8Adt St.

THomAsL.J.3 75, 377 ( 2&o6ohcern for(fairn@ds and equity in favor of aggrieved plaintiffs certainly
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from pursuing certain types Ifhet offTtC A aawssuoi trse satgra
the types and amount of monetary damages that a
St alfAedsd.i ti onally, the FTCA requires plaintiffs t
requirements ®efore filing suit.

This repostaprowdr vitekw 6frshedFIE€Asses the event
that led Congress to enact the FTCA, including t
immumThy. report then explains thesewhdowtthheowocope,
Unitedi @Smauniesy from certt®dnndoypgssof taetrebar ms
categorical exceps iwmisvedar dthes PEsotevaeta untgmernyt mimiu mii tt ay ¢
on a psl aaibnitliiftfy t o recover HPLAAdat hedpmogesuuwrede
govern tort c¢1l ai ms®Tahgea irnespto rtth ec olhnciltuedde sS tbayt edsi.s ¢ u
legislative propo%als to amend the FTCA.

o)
LV

ckground

A person injured by the tortiouwoapoiwsntyabftar
that he might mname as a defendant 1in a tort 1 aws
tort and (2) the *Tend emraanly gomweersn mehmtweivtesre 1 fS.ui n g
viabl e®Fopt ioomre., a s eaxpelraideedadiiln bgl ow, Congress h
of ficers and employees from personal liability f
empl oy'lheert .i f Congress had not decided to insula
sui nigndinvi dual i1is typically an unattractive opti
lack the financial resources®to satisfy an awarc
motivated legislators, that concern had to be balanced aga

Niles,supranotel6, at1296¢{ The c¢r i tical objective in providing for gover
at the proper balance between positive disincentives for negligenhagaksonable activity on the one hand and
negative liability threats which distort the proper decisi

BSeeinfrAdExceptions to the FTCA’”s "Waiver of Sovereign I mmunity
19 See infra‘Other Limitations on Damages
20 See infra‘Procedural Requiremerits

21 This report is not intended to provide an exhaustive treatment of all topics related to the FTCA. Treatises that analyze
the FTCA in greater depth includesTeRS. JAYSON & HON. ROBERTC. LONGSTRETH HANDLING TORT CLAIMS:

ADMINISTRATIVE AND JUDICIAL REMEDIES (2005) andSREGORYC. SiskK, LITIGATION WITH THE FEDERAL GOVERNMENT:

CASES ANDMATERIALS (Foundation Press, 2d ed. 2008).

22 See infra‘Background’

23 See infra id. “The Preclusion of Individual Employee Tort Liability Under the FTCA

ASeeinfrAfExceptions to the FTCA’s "Waiver of Sovereign I mmunity
25 See infra‘Other Limitations on Damages”

26 See infra‘Procedural Requirements’

27 See infra‘Legislative Proposals to Amend the FTCA

28 SeeHarbury v. Hayden, 522 F.3d 413, 417 (D.C. Cir. 2008).

2 Seeid

30 See infra“The Preclusion of Individual Employee Tort Liability Under the FTCA

31 See, e.g.Stephen G. Gille§he JudgmerProof Society63WASH. & LEEL.REV.6 03, 606 (2006) ( “[ W] hen

comes to larger, litigable [ tpsooft:] THeay mlsac kmasmmwf fAimeird mwta nss s«
collectible assets) to pay the Ilaibdrg522 R3datédlv (désaribilg ( or even i
“federal employee[ s fptoos ”)potentially judgment

Congressional Research Service 3
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For many litigants, the legal and prhoyeeal una-
makes suing the United®*®Whateasaamprevateé¢rdefe¢wda
the financial resources to satisfy a judgment 71 ¢
sufficient financial 7resourhaeas at o opma yt 3vmiirgthu a lelnyt
A plaintiff suing the United States, hbwmever, ma
accordances twintdhi nag lloengga 1“s dvet ¢ei g#a kmmiwvma tag, pl ai n-
ordinarifliyl enaay Ilnaows ui t a-gianicnlsutd ian gs otvheer efi egdne reanlt igt
unless that s°Fverai gmbodmandn @d . hpiosrttoiroyn, otfh et hdiosc t
sovereign immunity barred citizemplonpgarttdomy ¢t}
initiating or prosecutin¥Umtilla“whd@nhgapnsctiabel
recourse for citizens injured by the torts of fe
private legislatTfTohrofighvati® gbithksm. relief

Some, however, crit i*tNiozze d ntlhye dp udb lpiaci ymiblelt baaysltad r
burden on the ti me ”isnodmea tnmeembteirosn ooff tChoen gpruebslsi,c b
increasingilfatonberpedvataj bstlangswemuwht with
favor®fhwsm. in 1946, Co n*wheiscsh eenfifcetlcat dniattt eall R G A e 1

32 SeeHarbury, 522 F.3d at 41

33 SeeFigley, Ethical Intersectionssupranote5, at 361 ( “From the perspective of a pl
provides a remedy, the government 1is t3upranete2rayl33Best sort of
(describing the United States as “Gabsatiomahdtthe Riscretonafyde ep poc ke
Function Exception to the Federal Tdlaims Act30U.C.DAvisL.Rev.6 91, 739 (1997) (“There is n
with a deeper pocket than the United States.”). To that en
successful claimants may collect FTCA judgments and settlemeiktn o wn as t he “Judgment Fund.?”
See als@ames E. Pfander & Neil Aggarwal, Bivetise Judgment Bar, and the Perils of Dynamic Textual@sch Sr.

THOMAS L.J. 417, 42627 & nn.51-52 (describing the Judgment Fund and its histdtigley, Ethical Intersections

supranote5, at 35254 (same).

34 SeeHarbury, 522 F.3d at 44
35E.g, Pornomo v. United States, 814 F.3d 681, 687Q#4. 2016){ The default position is that t
government i s Lipseym Wnided States,879iFB8d249258¢7 r . 2018) (“The United St

sovereign is immune from suit unl e states;i876 FI3d 375, 886°(Cis.e nt ed t o b
2017) cert. denied139S.Ct.81(2018) “The United States is immune from suit wi

36 Figley, Ethical Intersectionssupranote5,at3484 9 (explaining that, “for a century a
States’” sovereign immuagdaiynst .“ciproe¢recticdj atedrbm shetfor
371d. at 348 See als®xelrad,supranote2, at 1 3 3 JFTCA} wAs enacted im 1046, no general remedy

existed for torts committed by federal agency employees. ”)
38 See, e.g.Gray v. Bell, 712 F.2d 490, 506 (D.C. Cir. 1983).

39 Figley, Ethical Intersectionssupranote5, at 350 (claiming that “Members of Congrt
private bills were “a poor way to resolve private c¢claims a

401d. See alsd1elen HershkoffEarly Wanings, Thirteenth Chimes: Dismissed FedeFalt Suits, Public

Accountability, and Congressional Oversigh®@15MicH. St. L. Rev. 183, 187 (describing the significant burdens of
“investigating the thousands o frfotpaymentand endcting legislatbniidr t t e d t o [
any claimant Congress chose to compensate?”).

4t StephenL.Nelsolfhe Kingds Wrongs and the Feder al District Courts:
Exception to the Federal Tort Claims ABLS.Tex. L. Rev. 259, 267 (2009)See als®xelrad,supranote2, at 1332
(“Favoritism in Congress . . . couwhlolma.k™) or break the cla

42Seee.g, Nelsonsupranote41,at2687 1 (discussing the FTCA>s legislative his

Congressional Research Service 4
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of [the fedstabogeve "meomnmenittay*m oac d mfad m i Ima w
With certain exé¢eptuuseors a4hdouaghoats tdhis report,
plaintiffs to bring civil lawsuits

1. against the United States:;

2. for money damages;

3. for injury to or loss of property, Or per s on .
4. caused by a ’f%ndeegrlailg eenmip lomrry evermoi ns gsfi wln ;a c t

5. while acting within the scope of his office
6. under circumstances where the United States

to the plaintiff in accordance with the 1aw
occu¥red.

Thust, onmol y do¥s etetheColhlg€CAss from the burden of pa

relbeyf ransfer[ring] responsibility for deciding

cou¥is,also creat a mechaniemtab wo'himpgdeahg. vi
t his

g
e s
addition to compens a tdoertye rp utroprotsieo,u st hceo nFdTu@ A

43E.g, Evans v. United States, 876 F.3d 375, 380Qit. 2017) cert. denied139 S. Ct. 81 (2018)

44 Notably, however; t h e Slates t.e hhs not rendered itself liable under [the FTCAjdostitutionattort
claims.” FDIC v. Meyer, 510 BeeSlsdiaghrte RoskyResondéat I8fexidr:) (e mp has
Determining the United STodadoeFederalllaweEhfordementyOffifiaB6U.CtDaves | nt ent i

is
on
LREV.8O9S, 942 n.166 (2003) (“Repeated subsequent attempts to

constitutionalAst oar tge rhearvael fma tl teedr.ipisfor daendgesrare tognizabteortlyi t ut i onal
undth& Supreme C®8ivensv’Six Udkeown Nained Agemtsof Federal Bureau of Narctiigs
Uu. S 388 (1971), “which runs against individu28F3dgover nment

935, 945 (D. C. Cir. 2016) , or under the Tucker Act
constitutional claims under specified conditioBse, e.g.ParetRuiz v. United States, 827 F.3d 167, 178 Clr.

2016) (citing28 U.S.C. § 1491(a)(1)). Neverthelesand as explained beleweven though constitutional tort claims
are not themselveactionableunder the FTCA, whether a government employee transgressed constitutional bounds

while performing his duties may nonethelasSior m whet her an exception to the FTCA’ s
immunity bars a plaint iSednfrasnotesi®3-k9®ancsaccompanyiigéext.al t ort ¢ 1 ai m.

45 In addition to the FTCA, other federal statutes may also allow persons to obtain compensation from the United States

for injuries or property damage causc Geeeg, 10lhSG ndi vidual ac
82733(a) (allowing the armed forces to “settle[] and pay” <
personal injury, or death caused by an officer or employee of the armed fatc8)734(a) (allowing the armed

forces tdo p“asye’t tcleer taani n “cl aim[s] against the United States?”
for property loss, personal injury, or deatBge generallit. Cmdr. Clyde A. HaigDiscretionary Activities of Federal

Agents VisA-Vis the Federal Tor€laims Act and the Military Claims Act: Are Discretionary Activities Protected at

the Administrative Adjudication Level, and to What Extent Should They Be Profe&88/AL. L. Rev. 110, 11650

(2005) (comparing 10 U.S.C. § 2733(a) to the FTCA).

46 See ifra “Employees and Independent Contractor's
47" Meyer, 510 U.S. at 477quoting 28 U.S.C. § 1346(b)).

48 pfander & Aggarwalsupranote33, at 424 See also, e.gGray v. Bell, 712 F.2d 490, 506 (D.C. Cir. 1983) (noting
that Congress enacted the FTCA “in thmpemsaté¢on”’of hpmo¥sadti
recompense by private bill?”).

49 Figley, Ethical Intersectionssupranote5, at 347 See alsdiershkoff,supranote40, at 196 (explaining that the

FTCA “by design shifted responsibility for disputes about
cowr t s ”) .

50 pfander & Aggarwalsupranote33, at 424 See also, e.gSutton v. United States, 819 F.2d 1289, 129205.

1987) (explainingthat on gr ess enacted the FTCA “to afford easy and sim
injured by the a dqudtingiCollinsevsUnited Stages, ¥83 F.2dh22%, 12830%. 1986) (Brown,

J., concurring))).

, which
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er sobnyjmerlendering the United States Iliable for t
he government tid scamepflwlylee ssuper vise

The FTCA does nofedesal f c atgsm@tnesfta ashéewdmi t ed St at
the FTCA wai vesds tshoevelneiitgend iSntnautneist y from certain
undsetratoe t2Tlhaw, in noké¢ sebpeansive law of the st
occurred determines t HNHienldmbh®PIEm yc bosfe .t vhaecy ,Untihtee dF
l ar greelnyder s the Government | iable ilni keort as a p
circum¥®t ances.

Criticallayl,t hhoouwgeh'sstrivai FEEC€Aof sovereign 1immunity
extensive, i™Tad sa di‘dorta sceormmpsl et e.. . about the integ
public fisc and tihtei g antpiaocnt mihgahtt ehxatveen soinv et hhe abi
of ficials to focus onthed FP€AfefmotHeithoeot Wart dc

““mportant protections and benefPitthat. are. expt aé m
extensiw@Moy etwevlea, to limit the fora in which a
suit against the United States, Congress vested
number of territorial courts) Fiutrt hexamlouw i, ve ejcur
Congress“thatiguedes would have difficulty viewir

5! Loumiet v. UnitedStates, 828 F.3d 935, 941 (D.C. Cir. 2016)

52E.g, Pornomo v. United States, 8F.3d 681, 687 (#Cir. 2016) The FTCA does not create a ne.y
rather, it permits the United States to be held liable in tort by providing a limited wéiiversoo ver ei gn i mmuni ty. ”
Raplee v. United States, 842 F.3d328,331q4 r . 201 6 ) (the KCA marelyiwaives soviereign

immunity to make the Unit e d Hd&nbeck QffshoreTranap.alhC w United States,s t at e t or
569F . 3d 506, 508 (D. C. Cir. 2009) (“This statutory text doe:s
allows the United States to be liable if a private party would be liable under similar circumstances in the relevant
jurisdiction. 7).

53 Rageg 842 F.3d aB31.See also, e.g28 U.S.C. § 1346(b)(1) (providing that the United States may be liable to the
plaintiff in tort under the FTCA “if a private person[ ] Wwo
place wheretheac or omi ssion occurred”); GHGilri.ng2 Ol 7)EP(AS t8a4t9e Fs. BBbds
law applies to suits brought against the United States und
393 F.3d 1111, 1117 (1QCir. 2004))).Be ause “state law operates in the FTCA not
congressional incorporation,] [s]everal commentators have cited the FTCA as a relatively unusual example of state law

that operates in the feder alsupsapateddand5by congressional choic
54 Richards v. United States, 369 U.S. 1, 6 (1968 alsoe.g, 28 U. S. C. § 2674 (“The United S
respecting the provisions of this title relating to tort claims, in the same manner and to the same extent as a private
individual under like circumstances. ”).

55 Niles, supranote16, at 1300See alsd-uller,supranotel7,at377¢ Congress mneveAasiantended the F
comprehensive waiver of governmental immunity from tort 11

56 Niles, supranote16, at 1300.

S"SeeinfrddExceptions to the FTCA’ ¢ “CtheilLimiationsoofi DafhageséProeedygah [ mmuni t y
Requirements ”

828 U.S.C. § 1346(b) (1) hapterd7il bfithis title, the district howrts,jogetheriwightheo n s o f ¢
District Court of the Virgin Islands, shall have exclusive jurisdiction of civibastagainst the United States for

injury or loss of property, or personal injury or death eausy tte negligent or wrongful act or omission of any

employee of theAGbvergmahtaggrieved)by a district or terri
generally has the right to appeal to a regional U.S. Court of Apf&ssdsl. § 1291 (poviding that, with limited

exceptions, “the courts of appeals . . shall have jurisd
the United States . . and the DlstbryldtheCOUurSt oCfo utrlte oVi rAg
ruling in an FTCA case may then request that the U.S. Supreme Court exercise its discretionary authority to review the
caseSeeid§ 1254 (“Cases in the courts of appealokcertiotary be review
granted upon the petition of any party to any civil
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without being influenced by the fact™that it has
FTCA cases that protececddt bytthel ®oponetgeowntethohblya

The Preclusion of Individual
Liability Under the FTCA

The FTCA only authorizes tort®%ltawsexuptes algpianbiel
individuwanlp | fokycteems ap e r s oonra 1¥tolrigdasb it lhietyy cfo mmi t wi t hi 1
of their ®dmplodyhmantwomdkesthhe FT€medy against th.
under the PH®&CM neyx coltuhseirveci vil action ”haproceedi
mi ght otherwhagaims tavtvdicl ®mlpd oyee whose act or o1
cl aP@ongress prohibited courts from holding fede
committed within the scope of their emP@hoyment i
c

i mmdd at e risis involving the prospect of person.
tort litigation f or”Thhee ienndtiivried uFaeld eermapll owoerek fgoerncee
immune from tort I iability hfiosr etmoprltosy nceonntmietvteend iv
provision of the FTCA forecloses the plaintiff f
United SY¥ates itself.

As the following subsections of this report expl
particul-aarn dthourst, cwahseet her the FTCA shields the i1in
alleged tort f-+roemq piemresontale ldaamwritlitteay ask t wo thr

59 Matthew L. ZabelAdvisory Juries and Their Use and Misuse in Federal Tort Claims Act C2(@3B.Y.U. L.
Rev. 185, 205 (citindd2 CoNG. Rec. 10,092 (1946) (statement of Rep. Scrivner)).

6028 U.S.C. § 2402; Carlson v. Green, 446 U.S. 14, 22 (1980
See als@sborn v. Haley, 549 U.S. 225, 252 (2007) (explaining that the U.S. Cowstitldes not require a jury trial

in FTCA cases because “the Seventh Amendment, which preser
proceedings ag aBuhsedZabaldupranctebs; at 194(noting that federal courts sometimes empanel

advisory juries” in FTCA cases to render non®Grnding verdi
1990) (FTCAcasesi which a “trial before an advisory jury took plac

6lSee,e.g. Jude v. Comm’>r of SocdCiSec201808 (F[XJdhe5dDnlks5prmpsr
FTCA claim is the United States.”).

62 That said the FTCAshields federal employees from liabiliiyly for tort claims; it does not shield federal

employees from personal liability fepnstitutionalor statutoryviolations.See2 8 U. S. C. § 2679(b)(2) (“P:
does not extend or apply to a civil actioraagt an employee of the Government . . . which is brought for a violation of

the Constitution of the United States,h Semals®isk,supranotea vi ol at i o

17,at307 “[ F]ederal employees remain pot eKENETHC.DAyIS8l i able for co
RICHARD J.PIERCE, JR., ADMINISTRATIVE LAW TREATISE § 19.3, at 227 (3d ed. 1994)))

63 evin v. United States, 568 U.S. 503, 509 (208&e als@ 8 U. S. C. § 2679(b)(1l1) (“The 71 e med
States provided by sections 1346(b) and 2672 of this title for injury or loss of property, or personal injury or death

arising or resultig from the negligent or wrongful act or omission of any employee of the Government while acting

within the scope of his office or employment is exclusive of any other civil action or proceeding for money damages by

reason of the same subject matter againste e mpl oyee whose act or omission gave ri
64 evin 568 U.S. ab09.

6528 U.S.C.82679(b)(IX hi s provision of the FTCAevinb68UB4508.n called the
66 Adams v. United States, 420 F.3d 1049, 1054CGB. 2005).

67 See, e.gUnited States\S mi t h, 499 U.S. 160, 165 (1991) (concluding tha
employees from suit even when an FTCA exception precludes recovery againsttherGo me nt ” ) .

113
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e individual who committed®arhd, tioff ts owa s( 2)n wWhec
at 1individual committed the tof®t within the sc

Employees and Independent Contractors

The FTCA only waiwsvesotvke eligint e daom3Itmattegs as to tort
“empl oyeehe GUIThbmsmeimtt.iad fplaga t empts to sue the Un
committed by someone who is’snolaamfadaearaktemphtboy
government wifl'Fonethsspntpygs €a iebnfp ltohyee eF To(fA,t hteh e
gover’ himecnltude s

T of friede empl oyees of any federal agency:;
T membefsthe military or naval forces of the U;j

T membef st he National Guard while engaged in t1
provisions of federal 1| aw,;

T persaacnts ng on behalf offfiacifeldecagaaaigteyn;cyanda a

T of fiamedr s mpl oyees of a federal public defende
such employees are performing professional s
representat’? on to c¢clients).

As a result of t hins ‘erfieplladttikwe, IFyT ChAr e f d ed ¢ fi iveei tyi ova
goversmeéemmunity from torts committed by certain
ordinarily“bmp lcdymseiad emmaetd er of°® common parlance.
B
s
W

theokXkTg At eppd ikEpymimée d¢rceal employees, the

—c
— 0 0o aw
[ I ¢ BN ¢')
2075

g federal employees from pef#Fhwma,l tort 1
tain caWaaplsaiddticfufs siendj bredd why the torti
ambtliea Itloy sbee that nonemployee individuall
, even though he coul d not sue the Unite

= I

H g =+ =0
-
o

68 See infra*Employees and Independent Contractors
69 See infra‘Scope of Employment ”
7028 U.S.C. § 1346(b)(1) (emphasis added).

"1 See, e.gKinebrew v. United States, No.#%68 55, 2016 WL 3014887, at *1 (E.D. Pa. |
States has not waived it sovereign immunitgler the FTCA forlaims based on the alleged negligence ofnon

empl oyees . . . . 7)) Go m0&362, 2007 WL 20086%5i at *3 (5.DSTexa duly 5, 2007 . A. No. C
(“The FTCA does not impose | iab-émpiltoyyees the goveér)nment for

7228 U.S.C. § 2671.

73 See, e.gU.S. Tobacco Coop. Inc. v. Big S. Wholesale of Va., LLC, 899 F.3d 236, #48i4r . 2018) ( “[ Al n
‘employee’ for purposes of the [FTCA] need not have for mal
74 See, e.g Creel v.United States, 598 F.3d 210, 215 (5" Cir. 2010) (concluding that, because individual physician

at Veterans Affairs Medical Center was an independent contractor rather than an employee of the federal government,
plaintiff’”s medi cnstlthatisurgegn could proceed); Woddrff vilCovingtan, 389 F.3d 1117, 1125

(g"Cci r . 2004) (affirming denial of individual defendants’ m
and to substitute the United States as the defendantgntheu nd t hat the individual defendan
employees’”).

5 See infra“TheBoyleRule

6 See, e.gCreel 598 F.3d at 21115 (remandingvi t h i nstructions to deny nonemployee
grant United States’ motion to -®4(E @i 3995) (expldningtkatit 1 v. Michel
individual defendant was “an ienmplpeeymedee,n™ tchoen tprlaacitmtri frfa’tsh ecra

s
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Notably, the United States commonly hires 1indepe
obj escd/fThee FTCA, however, explicitly excludes ind:¢
defini“¢emplndSdefe .a “tedseulgto,yver nment ‘tuanndneort tbhee hFeTICdA 1
“for torts committed Byt hiet splianidnetpiefnfd emrmuts tc oinntsrtaecatc
compensation frof#f the contractor itself.

Di fferent courts consider different sets of fact
an independent contractor &Moepuasted tho wae veavye rthr
t h¢the cr i’twihceanl afsascetsosri ng whet her a defendant 1is
contractor for the purposes of the FTCA is wheth
aut hroi tcyontrol the thehael ol pHyAt oadnomtpreadtoar car
be said to be an employee or agent of the Unitec
where the Government has the powes diadyheggr t he <cor

defendant could proceed).

7 See, e.gln reKBR, Inc., Burn Pit Litig., 744 F.3d 326, 331M€ i r . 2014) (“Since the United S
military operations in Afghanistan and Iraq in 2001 and 2003, régpeBbg its use of private contractors to support its

mission has risen to ‘unprecedented levels.”’ At t i mes, t he
military personnel alongside whom t he yimeWontractinginlrag hes e war zo
and AfghanistanAt What Risk? Correcting Oweliance on Contractors in Contingency Operatitr(§eb. 24,

2011))).

8See28 U.S.C. §2671).S. Tobaccpo 899 F.3d at 248 (“An ‘employee’ does not

working for the governmnment.”) (citing 28 U.S.C. § 2671; Un
79 Edison v. United States, 822 F.3d 510, 513Q#. 2016).Accord e.g, Carroll v. United States, 661 F.3d 87, 93 (1
Cir. 2011) (“ThenotwlaG Ay ee xtphree sgsolvye rdnomeesn t s i mmunity for clainm

omi ssions of independent contractors®Ci)g. T2086r ¢<“AlUnhoegdh
‘“empl oyees’ o fc ltuhdee goofvfeircnenresn ta nidn e mpl oyees of federal agenc
‘employees.’” As such, ‘the FTCA does not authorize su
employees.’” (quoting Cur #4%0'Qir.1996))i t ed States, 97 F.3d

80 See, e.gCreel 598 F.3d at 21115 (concluding that, because individual physician at Veterans Affairs Medical

Center was an independent contractor rather than an employ
malpracticeclaim against that surgeon could proceed); Woodruff v. Covington, 389 F.3d 1117, 14 Z5r(1D04)

(affirming denial of individual defendants’” motion to dism
States as the defendant on theugrod t h a t the defendant s Ezekie}66 F.3dat®0304°¢ f eder al e n
(concluding that if individual defendant was “an independe
case against the defendant could procdguf) sednfra “TheBoyleRule ”

81 Compare, e.gU.S. Tobacco 899 F.3d at 248 n.4 (“Although none are d
maycos i der in making the determination [of whether the to
extent of control which, by the agreement, the master may exercise over the details of the work; (b) whether or not the

one employed is engagedardistinct occupation or business; (c) the kind of occupation, with reference to whether, in

the locality, the work is usually done under the direction of the employer or by a specialist without supervision; (d) the

skill required in the particular occupat; (e) whether the employer or the workman supplies the instrumentalities,

tools, and the place of work for the person doing the work; (f) the length of time for which the person is employed;

(g) the method of payment, whether by the time or by the(jgbwhether or not the work is a part of the regular

business of the employer; (i) whether or not the parties believe they are creating the relation of master and servant; and
(j) whether the principal is or atéss80m3d884,889nB"@k.i ness . ” (quo
1996))),andCreel 598 F.3d at 21314 (listing similar factors)ith, e.g, Woodruff 389 F. 3d at 1126 ( “ We &
devised seven factors to guide this determination: (1) the intent of the parties; (2) whether th8tdigtedontrols

only the end result or may also control the manner and method of reaching the result; (3) whether the person uses his

own equipment or that of the United States; (4) who provides liability insurance; (5) who pays social security tax;

(6) whether federal regulations prohibit federal employees from performing such contracts; and (7) whether the
individual has authority to subcontract t"CirddB®)krs.” (quoti

82U.S. Tobaccp899 F.3d at 28. See also, e.gCreel 598 F.3d at 213 (same); Bryant v. United States, No. C{V 98
1495 PCT RCB, 2000 WL 33201357, at *5 (D. Ariz. Jan. 11, 2000) (same).

s p
t f

i
r
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operat i oonnst raonld tthoe cdet ailed phy$%Tchauls ,petrof or manc e
illustrate, courts have typically determined t ha
working for federal hospitalPThgueael cbustuisf henggk oy e
that conclusion on the ground that CRNAs do not
their independent judgment when administering ar
direct supervision and cncemsttrthoels i 0fl oagn so p ewroar tkii mgg s
gover Phhgyn¢ontrast, courts have generally held th
medical services at facilities operated by the I
of the fedesccolntgomder mmerht phys i‘icn ddenppe mdednitnar il y
contractors, and not employeé¢® of the government
The OaBul e

Because $ hpr §TCAi tion against suits by individua
independent fecomtidaatbeod i ty, a plaintiff injured
contractor working for the federal government ma
directly fr o®MWetvheartt hcedretsrsactaorp.l aretcit 1§y agaemting
federal contractor may still encounter other obs
its 1988BoytesvonUnhnted PhepHmadlnagifds m@ogr mot pur :

83.S. Tobaccp899 F.3d at 248 (quoting Wood v. Standard Prods. Co., 671 F.2d 825"820. (1982)) (internal
quotation marks omitted).

84 See, e.gBird v. United States, 949 F.2d 1079,1080%@0i r . 1991) (“[ A]t the time in ques
registered nurse anesthetist] was not an independent contractor but was an employee of the govef@ryant ) ;

2000 WL 33201357, at *11 (concluding that nurse anesthetis
within the meaning of the FTCA”).

85SeeBryant 2000 WL 33201357, at *9 (“[ T] he enterrequitecteitherphel i cy and
chief anesthesiologist or the operating surgidatfi-to exercis
10 (“[TA] CRNA’s ability to exercise his or iomsoftheprofessiona
surgeon comply with standards of safe anesthesia practice, a CRNA is obligated to follow those directions even if he or

she disiggrates*170) ;( “[ T]he undisputed evidence of record demc
supervisbn and control of operating surgeons when engaging in her activities as a nurse anesthetist. Unlike a physician,

her actions in administering anesthesia were subject to th

86 Robh 80 F.3d at 890 (citing numerous cas&a alsoCreel 598 F.3d at 212 (concluding that orthopedic surgeon
who performed surgical procedure at VeterambWoodrdffai rs Medi c
389 F.3d at 1128 (holding that defendant physicians failed to prove greyfederal employees for FTCA purposes).

That said, thereisnmerser ul ¢ “t hat a physician must always be deemed an
particular physician hired by the government qualifies as an independent contractor depenéEctnadheach case.
Robh 80 F.3d at 88%ee alsdzekiel v. Michel, 66 F.3d 894, 9034 (F"Ci r . 1995) (concluding that

13

physician in training” was an ‘employee of the Government

Moreover, Congress has providedtthunder specified circumstances, certain types of medical contractors qualify as

employees of the federal government for the purposes of the FS&&lenn v. Performance Anesthesia, P.A., No.

5:09-CV-00309BR, 2010 WL 3420538, at *5 (E.D.N.C. Aug. 2010) a f fHartox v. Performance Anesthesia,

P.A., 455 PF'.Cir2P( <[ B]6Wr stvbant to the Gonzalez Act, health ca
personal services contract authorized by the U.S. Secretary of Defense are deemed to beseofiph®ygovernment

for the purpose of disposing ofthefSonzadlepAcd.l injury claims.”);

87 See, e.gCreel 598 F.3d at 21115 (concluding that, because individual physician at Veterans Affairs Medical

Center was an independent contractor rather than an employ
malpractice claim against that surgeon could progé&dodruff 389 F.3d at 1125 (affirming denial of individual
defendants’” motion to dismiss the plaintiff’s tor
ground that the defendan tEzekiey@6d 8dat9G3-604t(coriclfiding that ihifdividual p
defendant was “an independent contractor rather t
could proceed).

t cl ai ms
loyees’ ”)
han a fed
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claims against a igmpeymnmgndsuchnltiralfatlort y fwould e
‘signi ficaVnittahn on & ffteidfeirald ]l e o1 & €£fyr wsrt rianttee rseppetc i f i
obj ecdotfi vfeesder a¥Sd egi a1l a¢owmt s have therefore rej
defensectont on the ground that allowing such st
with milit®Goyurotbsj ehcatvievebse.e nB o giknemuwniiltlyi ntgo tnoo nenxitlei
contrictors.

Scope of Empl oyment

As not e’ haeb davpe,Ai ¢ ®© o6wokys that a fwhielralaectmpdgpye
within the scope o ?Thhiuss[,Joff fd cgo vear ®mepu toSyiemagnlt o y e e
the scope of his employment when engaging in tor
St at e sheunFdleCrA tWwl hs mead)] iethe plHdiidteilfaal ws mtaogtretp ot e n-
action Hegmplneyteead hwho committed the tort, as the
liabilonlyhappdmpl oyees are actinygmelitt.hin the sco

88487 U.S. 500, 507 (1988) (quoting United States v. Kimbell Foods, Inc., 4401565728 (1979); Wallis v. Pan
Am. Petroleum Corp., 384 U.S. 63, 68 (1966)).

89See,e.gBoyle 487 U.S. at 512 (“[S]tate law which holds Governm
military equipment does 1ni scomte odmfcluimstt’a nwietsh pfredemal ap Jlsi
displaced. ”); Saleh v. Titan Corp., 580 F.3d 1, 8 (D. C. Ci
contractor, the prospect of military personnel being haled into lengthy and digjreatirt or deposition proceedings is

the same where, as here, contract employees are so inextricably embedded in the military structure. Such proceedings,

no doubt, will as often as not devolve into an exercise in fipgérting between the defendant é@ctor and the

military, requiring extensive judicial probing of the gove
hamper military flexibility and cosgffectiveness, as contractors may prove reluctant to expose their employees to

litigationpr one combat situations. ”); Ke37 @1Cir.1992) EancludiagthalSt ates, 97
federal law preempted claims against private companies involved in construction of air defense Bystadjlarris

v. Kellogg Brown & Rot Servs., Inc., 724 F.3d 458, 481 (3d Cir. 2013) (allowing claim against defense contractor to

proceed where “[t]he military did nloreHanferd Muélear c o mmand aut ho
Reservation Litig., 534 F.3d 986, 9%, 100001 (9" Cir. 2008) (concluding that federal statute governing liability

for nuclear accidents precluded government contractor from assBaytedefense against claims arising out of

nuclear ncident)

9 See, e.g.Cabalce v. Thomas E. Blanchard & Assocs,,I#97 F.3d 720, 7310 i r . 2015) (“In the Nint
however, thegovernment contractor defense is only available to contractors who design and manufacture military

equipment. This precedent renders the government contractor defense unavai&ledcnormi 1 i t ary contractor
(internal citations, quotation marks, and brackets omittual) cf. In reKatrina Canal Breaches Litig., 620 F.3d 455,

459n3®Cir. 2010) ( decl iBoyleisgpplicable anky o military contractorh e r

91 See supr&Background; “The Preclusion of Individual Employee Tort Liability Under the FTCA

9228 U.S.C. § 1346(b)(1).

9% Folley v. Henderson, 175 F. Supp. 2d 1007, 1016 (S.D. Ohio 2001) (emphasis Sededlko, e.gZeranti v.

United States, 167 F. Supp. 3d 465, 488B(W.D.N.Y. 2016 “[ I ] f t he federal employee was a
of his or her employment, then the FTCA does not apply and the Court does not have jurisdiction over a vicarious
liability claim asserted against .the United States for 1its
94 Folley, 175 F. Supp. 2dt1016.See also, e.gDowdy v. Hercules, No. GTIV-2488(EVEN) (LB), 2010 WL

169624, at *5 (E.D.N.Y. Jan. 15, 2010) (“As implied by the
arising out of actions takesutsideof the scope of their federal employment would face no sovereign immunity

obstacles, because such claims are against those individua
480 TUC DCB, 2007 WL 2480235, at *3 (D. Ariz. Aug. 28, 2007 n(dading that because doctor employed by army
hospital “did not act within the scope of his employment?”

[wa]s not liable under the FTCA for his alleged negligent,actsathe doctor himself watot immune from suit
under the FTCA”) .
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ns$sadktgr mine whether a federal employee was ¢
l oyment at the time he commoifthtee ds taant ea lilne gvehdi ct
t oPAduthmowmagh the legal spoprec b I'sasetnophlaofyengesnote r n
y from%%mtamtye stt@ tsetsatcoo,nsi der whether the empl.
form the act in question and whether the empl
mote tBhe i amM@lhreypmesre fact that the employee <co
ngful act does not necessarily entail that t1
1 o yme n t

®gTT < 0N
B"{"&(‘DQ}OBO
com =T g

o

Two cases involving vehicular mishaps 1llustrate
iqquiry 1inBprayt vc,e Sftobrv ei nnSsot na—rocnee, dtrwiov esro ladnide rosn e

passewgee returning to thetorwnhela ddpumvretee romsi 1iint aar yg
after completing a wor¥The stiigmank nlii tona adimp lin ath
the pa®Beagese ‘vhs édmiguged in annual "Amay Nation
“driving a government velRdttlthe i me omf gtolve r aae in.

% See, e.gFountain v. Karim, 838 F.3d 129,35 (2d Cir. 2016) (“We interpret the FT
requirement in accordance with the . . . UhitedStated 538 he jurisd
F.3d 958,963 (BCi r . 2008) (“Scope of employment questions are gove
tortious acButseeDaewv. Merpn]92%Fe3d 153, 164Y€ir.2019)( “ When the allegedly tort
condect occurs in a foreign country, rather than apply the law of the foreign country, courts have frequently applied

District of) Columbia 1law.?”

% Compare, e.gJohnson 534 F.3d at 963 (“In determining whether an en
employment[under South Dakota lawg court considers a number of factors, including: (1) whether the act is

commonly done in the course of business; (2) the time, place, and purpose of the act; (3) whether the act is within the

enterprise of the master; the similarity of the act done ta¢hauthorized; (4) whether the means of doing harm has

been furnished by the master; and (5) the extent of departure from the normal method of accomplishing an authorized

r e s uWith, e.g, Radriguez v. Sarabyn, 129 F.3d 760, 766(5 r . 1 %X2%)Y s(EEmeral rule .
employee acts within his scope of employmettiiéfa ct i s done (1) within the employee’s

furtherance of the employer’s business, an ¢ployéedvas f or t he ac
e mp 1 o ySeealals®aula DalleyDestroying the Scope of Employme&s&WasHBURNL.J.6 3 7, 641 (2016) (“[ T
definition of “scope of employment’ varies from state to s

97 See, e.gMerlonghi v. United States, 620 F.3d50,58CLi r . 2010) (“Massachusetts courts

an employee’s conduct is within the scope of hthes empl oy men

kind the employee is hired to petfmemahd(233pacewhd¢timetsif aa

B)whether it is motivated, at least in part, by a purpose

663 N.E.2d 852, 855 (Mass. 1996Rodriguez 129 F. 3d at 766 ( “Texployceactsgeneral r ul
(1

within his scope of employmenttiiea ¢t i s done ) within the employee’s gener

employer’s business, and (3) for the accomplishment of the
Callahamex rd. Foster v. United States, C/A No. 3:&2-579-JFA, 2012 WL 1835366, at *2 (D.S.C. May 21, 2012)
(“I'm South Carolina, an act done for the purpose of benefi

empl oyment . ”); Bir keCVi608MILMy 20090 1695741t at *4 (E.DNvo..Juné 8, R089)

(“Florida law provides [that] to establish employer 1iabil
employment, a plaintiff must s ho weeishiredtoperforim)(2)thaeondacb nduct i s
occurs substantially within the time and space limits authorized or required by the work to be performed, and (3) the
conduct is activated at least in part by Napiddp&odlto dacyv
So.2d 1096, 1100 (Fla. Dist. Ct. App. 2006))).

%See,e.gDoe 929 F.3d at 166 (“[E]l]ven intentional torts and il!]
employment. In considering whether an intentional tort or araillagt falls within the scope of employment, the

inquiry 1s whether the tort or c¢crime was a foreseeable asp
omitted).

99965 F. Supp. 1220, 12223 (E.D. Wis. 1997).

10019, at 1223.
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concl ude d vtohmast atchtei dg wit hin tHhHes couffedemwmd] hao f i
“When the 1idf'ury occurred.

I Mer |l onghi v, Wnidedt Sdatt esa special agent emplo
Enforcement (OEE) collidag Womh 4&r mmt wockclnsta g
i%Tlhe. agent and the motorcyclis$wbhndednghged
icles back and”ifmmdchi &toevlay dpr'fmficthda r@ t thlea c ol 1
ndishing a fisrft¥aalhen magenthes mortplry ycdrieened hi
orcycle, throwing the motorcy®Thestcdwrithe grc
mined ‘Whatndetheaatgiemg withindathehscopmeodf ht

shomhevevm st driving a gover®mbhat cwvehicFeéeran
vedgahang in a car chase while driving home
ct that OEE hit%Tde[ tchawrageandts]o teiphearsfimren. t

at work, responding to an "amet hendcy,meorm fdritihx
1'®Fhoncourt furthbr andti odmolvety et ha@dtagent by a
ser ve ’‘tahse tehrispaaogyeeme nte wmathorfdyclasofl¢drtahd the
ing leading to the altercation had nothing
o personal tr’4%Beelc aaunsde ‘4 hpee rasgoennatlc t d mngf r «
e scopewbé€énhhe "tehmep brthgtheemomytowl i st, the co
ict court had bGorrdadtmsy sciekmings e¢d mplea st
d States.
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Att orney General Certification

Occasionally a plagatnf§f @'hwiltnhfoiubte dracaatloirzti nsgu itth a
federal "eImplsauxxehe .cases, the FTCA aldbawts the At t o:
defendant employee was acting within the scope ¢
incidewhiontt € ”Cllfaitmhea rfotstecorney General files s

101 Id

102620 F.3d at 3.
10319, at 52.
1044,

1051d. at 53.

1061d, at 56.
107|d_

108 Id

1091d, at 57.
11014, at 58.

111 Courts have disagreed regarding whether the Attorney General may certify a corporation, rather than a natural

person, as a federal “employee” €ompareAdams v.iUnitacuStates, 420 om 1 i a b i |
F.3d 1049, 1055 (0Cir. 2005)( “Cor porate entities . . . are mnot eligible f«
empl oyees un dwthB & AMarin€ QoCvAANT Boteign Shipping Co., 23 F.3d 709,-1%5(2d Cir.

1994) (affirming distrigt wasumnt’ empllioygetf{HatofcdthpoGotve r am
scope of [its] employment” for FTCA certification purposes

112 seeHershkoff,supranote40, at200f ot i ng t hat i nj ur efie[] pgardemnanety pevsonall s o me t i me s
injurysui® a gai ns t iastateicaud, hot knalving that tife tortfeasor is an agent or employee of the United
States”) .

1328 U.S.C. § 2679(d)(3[2).
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T the ladsemédian action dgndasttHheF UaAt ed St
T the employee 1is dismissed from the action, a
defendahart ecimsp lpHreaed;

1T the case proceeds agains® the government 1in
In such instancremaitmhmfs Unthedf Sdatals defendant i
the [d]istrict [c]J]ourt deteomidmes tlaytontdhe hemplca
empl oyMBywtcreating a mechanism by which the Uni't
defendant in ths phddicei du dl “idmihgulhoigzded| esc]t icvoevleyr e d
empl oyees mnot tsyi,mpbluyt Bfrrmoomn Hsiiwibtw.4rye, 1 it ehvee [FST|CAc o ver
empl oyees from the cost ’danndd eifnfsoti‘tth dosfe ldbeufeednednisn g
on the Geveshpoitders.
In some cases, ¢t hde Ait tiooem eywiGeande v $atild tu'd £ itthet he o
place may adverselghafidestof hpreotvtaihtngfon his ¢
once the Attorney General certifies that the fed
empl oyment whetnehealcdomgmidtityed ST@GAquws rament s,
exceptions, and d#&FDeenpseensd ianpgp loyn ttoh et hcei rscuuints.t a nc e
requirements, excepbs ohut e hydBsd ectfapgnehienfs tp htahien t i f f
United?&S¢ ddeaxipn,ed in gr¥Mbeepdehaiinbdbevopaual fede:
empl oyee remains eiviemu nwehefnr'pmed iaDEA it ygcovery aga

Gover himesf¥lhfu.s, under certain circumstances, the
Staatnrd its employees from liabili¢€tlyafvgri nigtls t ort
certain tort vict¥ ms without any remedy.

“I'n such cases, to fagatwsprieerfvedehali rehplweyndd
t temMopdnttersttt otrhnee 3 Geonbpmemllo yment "Thai fisatiba.

l ai ntairfgfu ematyhat t he govewnmeanitnwe mhi ayéebedsfopda
is employmentshoeubkbd prheadeddnons t ut he golviesxr nment ¢
er s onayf®ldapaogirteesrt hat the employee was acting

114 |d
1150sborn v. Haley, 549 U.S. 225, 230 (20(5%e als@8 U.S.C. § 2679(d)(1)2).

160sborn 549 U.S. at 230 (“Upon the Attorney General’s certif
is to be removed to a federal district court, anccther t i fi cat i on r emains ‘conclusive .
(quoting28 U.S.C. 82679(d)(2)))d. at 231 (“Once certification and removal a:
adjudicate the case resides in the federal court, and thatcourtmagnata nd t he suit to the state ¢

171d. at 231.

18|d, at 238.

1191d. at 252.

120 Harbury v. Hayden, 522 F.3d 413, 416 (D.C. Cir. 2008) (citing 28 U.S.C. § 2679(d)(1)).

1211d. at417.

122G5eeinfrAfEx cept i ons to the FTCA’ s "Waiver of Sovereign [ mmunit.y

123 United States v. Smith, 499 U.S. 160, 165 (199&k alsddershkoff,supranote40, at 201 (explaining thahe

FTCA “bars relief against individual employees for torts c
precludes relief against the government?”).

124B & A Marine Co. v. Am. Foreign Shipping Co., 23 F.3d 709, @& Cir. 1994).

125Harbury, 522 F.3dat417.Cf. Gutierrez de Martinez v. Lamagno, 515 U.S. 417, 420 (1995) (holding that the

At t or ney G eofremplayménscertficatiop wnder the FTCA is subject to judicial review).

126 Harbury, 522 F.3dat 417.See alsdoe v. Meron, 929 F.3d 153,161 @i r . 2019) (“I1f a plainti ff
Attorney General’s certification, he must prove that the d
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empl oyment at the t i“tmee osfuitthebeddmegse dan oact,i arhea
States that FTCHD e r nheodwebvye otuhret di sagrees with t
Gendésr adlet ermination, the suit may proceed agains
capa@®ity.

A plaimtriefftermayi gate against the Uniatled States
government employee, especially if the employeece
dgment that the court misgHtBwelctaiumaet egloyv err ennmk enrt
pl oyee“anudigrys breed or ’jtuhdeggymemmtyc pleaacokf ‘Sasfatssf yt o
dgments rendenedobThauasecofhemti mes the plaint.i
en the Attorney General certifies that the mnar
ployment at t herPl.ifma ofl atobika HIifé¢ dlgedt he Attorne
nésr aclert i fi cat ihoans, ctohnec l¢¥esritvief iecfafteicotn

plaintiff successfully obtains a judgment a
ct of a fedemadt amspybosyeeqeu e ntthley gsouvee rtnhe cul p
cover the amount of mon%¥Go ntsheeq ugeonvtelryn,meinft tpha
nment successfully substitutes i1itself for e
ituecobnvemhy eBé€fieve the individual employee
edly PBecnauwe sbtisomspect of the FTCA is pe
nmenti £ mph ® yAtetsrqerfntesye €Geernteirfayl t hat an empl oy
n the scope of his employment, that empl oye
ict court for certification that he was act
ses OM ft heheF ROA.r t a graese sa ctthiantg tvhiet heinmp 1ltohyee es
yment, theagahastcathepGoveecdsment, just as I
a ¥%Irft,i fhiocwaetvieorn,. t he court instead finds t
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employment. If the plaintiff presents persuasive evideefiging certification, the government must provide evidence

and analysis supporting its conclusion that the conduct at issue was carried out within the scope of employment. If the
plaintiff’s evidence carries ltlhoew baunryd edni socfo vperroyo fi,t tdheee mki satp
(internal citations omitted).

27Harbury, 522 F.3cat 417.See also,e.gDog 929 F. 3d at 161 (“If the district cou
were acting within the scope of their employment, the governimenbstituted as the defendant for the individual
employees. 7).

128 Harbury, 522 F.3cat 417.

1%Seeid( “From the plaintiff’s perspective, [the federal gover
produce a net positive: Although the plaiftifust now litigate against the Federal Governimtre original

defendant-a potentially judgmenrproof federal employeehas been replaced by the seemingly bottomless U.S.

Treasury. ”).

130 pfander & Aggarwalsupranote33, at 443 n.133.

131 Gutierrez de Martinez v. Lamagno, 515 U.S. 41242 9 9 5) ( “ Or -dfemploymierit gertificatiens p e
occasion no contest.”).

132E g, Doe 929 F.3d at 160.

133 SeeCollins v. United States, 564 F.3d 833,836(7i r . 2009) (“[ T]he government, when
[FTCA], hasnorightofindemi t y from its negligent employee. ”).

134 SeeOsborn v. Haley, 549 U.S. 225, 229 (2007) (explainingttteFTCA“ a c cor ds federal employees
immunity from commoraw tort claims arising out of acts they undertake in the course of their officiad dutje .

135 Fountain v. Karim, 838 F.3d 129, 133 n.3 (2d Cir. 2016) (citing 28 U.S.C. § 2679(d)(3)).
136 Harbury v. Hayden, 522 F.3d 413, 416 n.1 (D.C. Cir. 2008) (citing 28 U.S.C. § 2679(4)(3)
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acting wit heimmp Itohyemesncto,p et hoefn t he 1l awsuit may proc
employee in hi% personal capacity.

Exceptions boWaheeFTEA Sovere
Il mmunity

As ment i ofitehde abhTOGA ,i mposes significant substant:i
lawsuits a plaintiff may perfiTbe iGdygmpass utehatgali
enacted the FTCAnwaeoneateeddjadouwi al 1 nnttraulsi on[ s ]
operations a’io pptoeldi ctyomaekxipnlgi,c i t I ¥s opvreerseeirgvne t he U
immunity from more thad*Sapedadden acdatyeg g Sreicedsi omf 201
establishes the foll owing eoxnc epputrisoun sn gp rt ehvee nftoil nl g
categories of c¢claims against the United States

T “Any claim based upon an act or omission of a
exercising due care, in the execution of a s
t he exer cmasnec eororp etrhfeorfai lure to exercise or
functiof*? or duty

T “Any claim arising out of the loss, miscarria
letters of¥postal matter

T certhanms arising from the amitniommtsemifngdg aw e n-:
customs and* excise | aws;

137|d'
138 See supr&Background
139 See, e.gCalderon vUnited States, 123 F.3d 947,948 Fi r . 1997) (not‘iwmg vtelhatoft i emmRAGA"’Y

2 113

is far from absolute, as many important c¢classes of tort
140 Gray v. Bell, 712 F.2d 490, 506 (D.C. Cir. 1983).

141 See generally28 U.S.C 8§ 2680(a)(f), (h)-(n). In addition to Section 2680, other provisions of the U.S. Caake

well as certain judicially created doctrires 1 s o preserve the United States’ 1immunit)
See,e.gid.81346(H (2) (providing that, notwithstanding the FTCA’s g
person convicted of a felony who is incarcerated while awaiting sentencing or while serving a sentence may bring a

civil action against the United States . . . fagntal or emotional injury suffered while in custody without a prior

showing of physical injury or the c¢commi s803i(lOa) (ooldinga sexual a
that theFTCAd o enot authorize suit against the Government on claims based on strict liability for ultrahazardous

a ¢ t i WhitedyStajes v. Demko, 385 U.S. 149, 189 (1966) (holding that 18 U.S.C. § 4126, which entitles injured

inmates to compensation under specifiedumstances, barred injured prisoner from recovering additional damages

under the FTCA); Williamson v. United States, 862 F.3d 577-B98"Ci r . 2017) (holding that Fed
Compensation Act precluded plaintiff from obtaining damages uhddfTCA).See generallffuller, supranotel7,

at38132 ( “Numerous other federal st at utchamisnforipotdnttak pr ohi bit or
recovery against the government and thus indirectly prevent claims that would otherwise be cognizable under the

FTCA. ”) .

1425ee28 U.S.C. § 268@). See also infra&The Discretionary Function Exceptior’

14328 U.S.C. § 2680(bBee alspe.g, Dolan v. USPS, 546 U.S. 481, 482 (2006) (analyzing the scope of Section
2680(b)).

1445ee28 U.S.C. § 268@) (providing that, with four specified exceptions, the FTCA does not authorize claims

“arising in respect of the assessment or collection of any
merchandise, or other property by any officer of customs e x ci se or any ot hSeealshbaw enforcem
e.g, Aliv. Fed. Bureau of Prisons, 552 U.S. 214,-228%(2008) (interpreting Section 2680(dPaVinci Aircraft, Inc.

v. United States, 926 F.3d 1117, 1228 (9" Cir.), cert. denied 2019 WL 3801048 (Oct. 21, 2019) (applying Section
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T ceradmn™ael ayms against the United States for
provides an afternative remedy;

T clatfamsi sing out of an act or omission of any
admini>cteetiangs pafovtilbd ohrading wi*t h the Enemy

T “Any claim for damages caused by the 1mpositdi
quarantine by he United States

T certhanms predicated upon intentional torts
empl o ees ;

T “Any ¢l ai m cfaous edda mhayg etshe fiscal operations of
regulation of "he monetary system

T “Any claim arising out of the combatant actiyv

or the Coast Gua ™, during time of war
f “Any c¢laim arisntitffy in a foreign cou
1 “Any c¢claim arising from the acf¥ vities of the
1 “Any c¢laim arising from the a%&%irvities of the
T “Any claim arising from the activities of a F

intermediatoe ar ddaintk Wd®xkcooperatives.

I ft art c¢laim against the United States falls wit
lacks jurisdid®ion to adjudicate it

S o met heek ¢ e pltiisotnesd r e bmwee doctrinalTFhelilfgpowii fhigec a n't
sections of this report therefore discuss the mc
Staweasver of immunity from tort ¢l aims.

2680(c)’s “detention of goods exception?”)

We Admiralty” is defined as “t he-campenhsation giaims arisingouhof contract,
commerce on or o AdmiraltyBiack g avbDiceioNArY (10F ed. 2014).

146 See28 U.S.C. § 2680(d) (providing thatth# € A does not apply to “[a]lny claim for
chapter 309 or 311 of title 46 relating to claims or suits

14728USC. § 2680(e). Among other things, the Trading with the
regulate, license, and prohibit trade with foreign nations
F.3d 1268, 1275 (11Cir. 2013). See generallg0 U.S.C. §8§ 43041.

14828 U.S.C. § 2680(f).

149 See id § 2680(h).See also infr&The Intentional Tort Exception”
15028 U.S.C. § 2680(i).

1511d. § 2680(j).See also infr&The Combatant Activities Exception”
15228 U.S.C. § 2680(k)See also infr&The Foreign Country Exception”

15328 U.S.C. § 2680). See alsdhacker v. Tenn. Valley Auth., 139 S.Ct. 1435,1441 019 ) ( “Congress made
considered decision not to apply the FTCA to the [ Tennesse
15428 U.S.C. § 2680(m)he Panama Canal Treaty of 1977 replaced the Panama Canal Company with the Panama

Canal CommissiorE.g,Bl ack v. Office of Pers. Mgmt., 641 F. App’x 100
15528 U.S.C. § 2680(n).

156 See, e.g.DaVinci Aircraft, Inc. v. United States, 926 F.3d 1117, 1123GB.), cert. denied2019 WL 5301048

(Oct. 21, 2019).

157 See, e.gMatthews vUnited States, Civil No. 600030, 2011 WL 3471140, at *2 (D. Guam Aug. 5, 2041) f 6 d
586 F. ApPEIrn2014)adéesc*ibing “the discretionarylfungatied”excerp
statutory exception to the FTCA); James R. Leyirhe Federal Tort Claims Act: A Proposal for Institutional Reform
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The Discretionary Function Exception

Section®dwhd kthao)mmonly called theede®preonmnonary f
“preserves the ’sf eidemuanli tgyo v.er.nsmemeheni avoé¢mpl 6 hee
of judgme fi'®Aloorn g hwiitche .being one of the most fregq
FTCA waiver of s¥tvbaceidpmarmmdmintcy,i on exception i
least one “Cbhemmbnoadest and?Fmoas te xcaommpsl eeq u et thtei aUln.i t
has successfully invoked the discretionary funct
invol vi ngo erxapdoisautrieosn,t asbestos, Agent Orange, an

( HI %) .

The discretionary function ' Fxicresptt,i otnh es eerxvceesp taito nl
“prevent [sdcgmds’stfapegislative andoawddiedisnrativ

social, economic, and political "WAddaryditthg otugh t
one commentator, the Congress that enacted the F
“InapprbpraatSachl )judgments yréemor ¢coappeopoiatet
of our gover'ameddd@dr tssy,s twewhm;ch specialize 1in the
factual andmhygabtgdabppetde s 0o make B¥Secdomd,]licy j
the discretionasyi fudmpidaetdandte xtcleeptGowmerinment fr om
would seriously handicap¥Bffiosehatgaoget hme gbvVver
liability for the discretionary actions of 1its e

h
argudddryeases the likelihood that federal employ
policy decisions based onsaefpasuné *foctrensihgat

100CoLum. L. Rev. 1538, 1541 (2000)s(milar).

185ee2 8 U. S. C. § 2680(a) (stating that the FTCA’s waiver of
based upon an act omission of an employee of the Government, exercising due care, in the execution of a statute or

regulation, whether or not such statute or regulation be valid, or based upon the exercise or perfartharfailure

to exercise or perform a discretionduyction or duty on the part of a federal agency or an employee of the

Government, whet her or not the discretion involved be abus
159E.g, Evans v. United States, 876 F.3d 375, 380Qit. 2017) cert. denied139 S. Ct. 81 (2018)

160 E g, Tsolmonv. United States, 841 F.3d 378, 388 Gir. 2016).For another CRS product analyzing the

discretionary function exception, SERS Legal Sidebar LSB10356an Mass Shooting Victims Sue the United

State8&, by Kevin M. Lewis

161Seeg.g, Hon. Robert C. Longstretboes the TwdProng Test for Determining Applicability of the Discretionary

Function Exception Provide Guidance to Lower Courts Sufficient to Avoid Judicial Partisan8klpSr. THOMAS

LJ398, 403 (2011) (describing the dis cNelsonsupranatedy;atf unct i on e >
2 6 2 ([disdrétienary function exceptioidt he most criticized and litigated excep
162 Niles, supranote16, at 1300See als®isk,supranotel7, at 301 ( “The most important [ exc
frequency of assertion by the government, successfully more often than not) isthedischea r y function except
Seamonsupranote33,at7060 1 (describing the discretionary function eXcc¢
importanttextchkbkeopti DA’ s waiver of sovereign immunity).

163 Seamonsupranote33, at 694-95.

164 Seeliles, supranotel6,at 1304 “ Two basic reasons have been offered to j us
claims challenging discretionary acts, and claims focused

165 Berkovitzex rel.Berkovitz v. United States, 486 U.S. 531, 536 (1988) (quoting United States v. S.A. Empresa
de Viacao Aerea Rio Grandense (Varig Airlines), 467 U.S. 797, 814 (1984)) (internal quotation marks omitted).

166 Niles, supranote 16, at 1308 See als@eamonsupranote33, at 703(explaining that the dcretionary function
exception 1 e f l-of-powersconceinsd and, kelptadly,{2) thedncompetence of courts, compared to
executivebr anch officials, to decide matters of public policy?”)

167Vvarig Airlines 467 U.Sat 814 (quoting Unite@tates v. Muniz, 374 U.S. 150, 163 (1963)).
168 SeeNiles, supranotel6,at 130 not i ng t he possibility “goveramentofficials t hreat of
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l atedl exposing the United Sta@tgoveonlmeabil
dten inordinpayeamoompenfathditimexres
r t hder esactrevri nggo ach T hehed i semmuniomp.ry f
ktshutshe boundawilimegmweesn tQongnmpeoss tort
ed States and its desire to protect cert

T hdividuals.
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ed in greater Yted adedt e mmitthee wWhoe tl loewri ntgh
ary function ¢&xcseupitti ounn dbearr st hae pFalrCtAi, c uwcl
e federal employee was engaged in conc
t he c¢chalsl ebnogtehd diosncdrueedttri iditehne,y a4 mé PFdICiAcy
not waive $heepgoivgnr nimemidni ty with respect t
sn tHTTAA claim mlsfi, ttye redmtsreaasttd,i loartd ca & fhiecri a(ll )
ianwyy |l diesoar ‘tBiyod v e s ”bduf‘dsocerse tniootn ,i nvol ve t he ki
r—ebn@nderat1Oﬁ—thﬂtp‘uhélexpepicgﬁthwmns tdlees i gne
retionary function &xocdftiimmn does not bar tt
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When first evAlhaeaadomguwthetthatr i1is d&tbeghd to have
plai“aanffairly be de’¥%ar icboeudr ta stwiidsdtts lcarsrestetistosm aa oynp d u ¢
issue amvel feng md gme nty orhe hdMEkeyeoenduct of fede
loyees is generall yahe¢k'@setramtlbtee disegeltdtonan.y
cifically prescribes a ¢ o0t $teh eofe mpdntwiycere fhars a
ht ful option buttstabddbhrd by tahdedieradt stvat
ftchye,n t here is no discretion in the conduct f
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rot!?™Rut. anot her way, the tdiosnc rdeoteiso maorty ifanwmd taiten
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to make decisions based not on the relevant and applicable policy objectives that should be governing the execution of

2

their authority, but based rather on avoiding “possible e
169d. at 1310.

170varig Airlines 467 U.S. at 808.

171 See infra‘Whether tle Challenged Conduts Discretionary Whether Policy Considerations Influence the

Exercise of the .Employee’s Discretion

172E.g, GordeGonzalez v. United States, 873 F.3d 32, 36Cit. 2017).

1731d. See alsoe.g, Garling v. EPA, 849 F.31289, 1295 (10Ci r . 2017) (“If both elements are
governmental conduct is protected . . . and sovereign i mmu
174 Seamonsupranote33, at 706-07.

175E.g, Evans v. United States, 876 F.3d 375, 380Git. 2017) cert. denied139 S. Ct. 81 (2018puoting Fothergill

v. United States, 566 F.3d 248, 252 (dir. 2009)).

176 E.g, Pornomo v. United States, 8F43d 681, 687 (4 Cir. 2016) (quoting Berkovitex rel.Berkovitz v. United

States, 486 U.S. 531, 536 (1988)).

“Statel aw will not suffice” to render t hefedbralstatutes,t i onary func
regulations, or policieswil s uf fice to . . . divest the Efangl8darFa3dat go ver nment
381 (emphasis added).

1781d. (quotingBerkovitz 486 U.S. at 5365ee alsoe.g, Compart s Boar Store, Inc v. Uni f
605(8"Cir.2016)( “Government employees act with discretion unless t
‘mandatory and . . clearly and specificallyexdetfine[s] wh

D.B.S. v. United States, 11 F.381 799 (8‘ Cir. 1993))).
179 Berkovitz 486 U.S. at 536.
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States from liabiddtt yi wheinolidgdtsi empdfoyazestatute o
directs them™ o act other wise.

Even where a federal statute, regulxtisas, or po
however, the action may nonetheless qualify as
“predominately uses permiss’®¥a o4 thkbkwhretatch ds , manda
gover nmésntp eargfeonrtmance of an oblkieg atuidognmernet q uciarlel ss ,
discretionar y”nfauyn cbtairo nfsheex ¢palpami natmi¥f&o t & ‘btf¢] yhFeT C A .
presence of a few, isolatedipravfedoensl casatune
or pUWloiecsy not theamwifsoa ms mgngeostti ve s’dtawof hgui dve I i
of
t1

1
C

defeat the discret®“BEmanywhaencsoma proOEpSsSions
mandatory, governmental action remains discre
‘anl ement of jud¥ment or choice.

The Four’t hd €d iR€icdnn vi n Uhei xteentlp 1Sit faiteess how courts ev
a federal employee has engagedRiiensh diedemratli d manma y
who was stabbegdgrbyometmtbheampt eod tao file an FTCA su
Bureau of Prisons (BOP) should havd®Fheoduesreadi hi m s
apve 1 mi-b wdteidd not affi+BaPt o vedtparegaicertain 1inmat
a s e de iorn ptahs '8 Bbeechaauvsieorf.e deral 1 aw cmpoweded prisc
everal factors and exercise indepmawedgmt rjeudg mer
epar’a hReiocnbburt helsd dtelcats i B@QP whet henmet enbét omo s e
thers was discretionary in natufe and therefore
st in tBer KBaprtmeeXouelk . ctBeee ko¥i tz v.
nary fruasthtiiedn ¢ hee pJhi a @UMdhiSed wptl easi nftri of b i
ed that the federal governnmewnthouwtued a

wew © » »w o —
O <
= o =
p— =

o ==
g © ®

180 Tsolmon v. United States, 841 F.3d 378, 388CH. 2016).See alsoe.g, Sanders v. United States, 937 F.3d 316,

330 (4" Cir. 2019) (holding that discretionary function exception did not aphlgre agency employee allegedly

“failed to comply with the mandatory di CelliostviUnited i n” the ag
States, 564 F.3d833,840"@i r . 2009) (“If a statute or rdiengfadidsthd on or ot h
specific act contended to have been negligent, the employee who committed the act was not exercising authorized
discretion. ”).

BlCompart 0s,8BodFa8dat @5 (Quotang Herden v. United States, 726 F.3d 1042, 108#.(2013)).

182 Gonzalez v. United States, 814 F.3d 1022, 10290(®. 2016) (citing Conrad v. United States, 447 F.3d 760765
66 (9" Cir. 2006);0chran v. United States, 117 F.3d 495,-8a0(11" Cir. 1997);Kelly v. United States, 924 F.2d
355, 358, 36061 (15 Cir. 1991)).

183|d, at 1030 (quoting Sabow v. United States, 93 F.3d 1445, 1453i(91996)).

BCompart 6s,8B9Fa8dat @5 (quoting Hart v. United States, 630 F.3d 1085, 10&8r(®2011)).
185811 F.3d 140 (4 Cir. 2015).

186 See idat 14142,

187 Sedd. at 145 (analyzing 28 C.F.R. § 524.72).

188|d,SeealsRki naldi v. United States, 904 F.3d 257, 273 (3d Cir.
unquestionably involve an ‘element of j499¥Sn8l1b,8220r choice .’
(1991))); Cohen v. United States, 151 F.3d 1338, 13431l r . 1998) (“Congress intended to
in making its classification decisions and determinations
123 F.3d 947, 950{¢7Ci r . 1997) (holding that BOP’s “decision not to s
a di s cr e tButsedaarroft v. Jrited’Shates, 536 F.3d 629,638C7A r . 2008) (concluding that
separationordr ” separating two inmates “is in effect, there is noc

exception to protect).
1895ee486 U.S. 531, 54243 (1988).
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first receiving data that the manufacturer must
against regulraddsogs yr e @ fiert ey d'8Afint neffrea dtelrea I p ll miwnt i £ f a
contracted polio from a vaccine produced by that
States und%Be ctahses sFpleCcAi.fi ¢ statutddyventtedeghtato
United Stdtescr otfi amyto issue a l|license” without f
the Court hkeldd sch@®tionary func'tioomhensxadfpfti on 1 mj
cl a'¥® m

Courts have disagreed regarding whether the disoc
conduct that allé€gerdlytad ndbantsasgthed UviSt h a fede
regulation, o rhpaovliei chy4 lhdMotdhtst€ pmtc it spar gxcepti on
not shield decisions that exceed constitutional
policy ¢ of%Tihdeesrea tcioounrsttf] ree agome & imesnctftect i o n
violate Gdcmres tFietdetriadn; its dict ®Bgs comerabsogl wt e
minority of courts have instead concluded that
act tboansse d upon [thel]’eoxarcifsohetyi duecncodl by repu
190|d, at542.

911d. at533.

192]d. at 532542-43.

1¥Seee.g, Loumiet v. United States, 828 Iilingwithhansajorityo 9 (D. C. Ci
our sister circuits to have considered the questibat the discretionarfunction exception does not categorically bar
FTCAtortclaims wherethe hal 1l enged exercise of discretion allegedly exc

authority to act.”) (emphasis added).
1941d. at 944 See alsoe.g, Limone v. United States, 579 F.3d79,101CL r . 2009) ( “[ T]lhe discretio
exceptiondoes ot . . . shield conduct that transgres9488§¥ the Const

Cir. 2003) (conclactonsh §[] e hht gowvet dme tHfunéionEXcaption becadseé s cr et i ona
[the plaintiff] allegedtheywe r ¢ conducted in violation of [the Constitutior
225(4"Ci r . IFedetaloffigials do not possess discretiowiblate constitutional rights . .” (quotingU.S.

Fid. & Guar. Co. v. United States, 8328 116, 120 (3d Cir. 1988) Nurse v. United States, 226 F.3d 996, 1002 n.2

ohCi r . 2000) (“The Constitution can limit the discretion of
funci on exception will not apply.”)

That is not to say that these courts permit FTCA claims against the United States predicated solely on violations of

federal constitutionallaw The Supreme Court has squarely held that “the
liable under [the FTER] for constitutional tort c¢claims.” FDIC v. Meyer,

cited cases hold that the discretionary function exception will not &iatelaw tort clainragainst the United States

when a government employabso violateghe U.S. Constitutiom the course of committing that toBee Loumiet

828F3dat945t6 ( “A plaintiff who identifies constitutional def e«
. may affect the availability of the discretiondanctiondefense, but she does not thereby convert an FTCA claim into

a constitutional damages claim against the government; state law is necessarily still the source of the substantive

standard of Rifh@d Bi7HbIFLBdy.at);102thel FBl*"fWtondoinoatiovhaw t
as corresponding to thdtpranndiffdhe @BWansclaimsi{againstd ccl an ms ar e
individual federal officers alleging violations of the Constitutiefjut rather, as negating thiscretionary function

defense. ”) . That said, some judges have doubted whether th
constitutional tort claim and (2) a claim that a federal employee violated the U.S. Constitution in the course of

committinga state law tortSeeCastro v. United States, 560 F.3d 381,395 r . ) (Smi th, J ., dissenti:r
difficult to conceive of a violation of a constitutional right that does not also give rise to a state [law] cause of action

..Underthemajppi t y’s framework, by a plaintiff’s artful pleading
Constitution is violated even though, untiéeyet t he sovereign is not subject to liab
revod ,608F.8d266¢5Cir. 2010).

195 oumiet 828 F.3d at 944 (quoting Owen v. City of Indep., Mo., 445 U.S. 622, 649 (198@)plsoe.g, Meding

259 F.3d at 225 [F]ederal officials do not possess discretiowiblate constitutional rights . .”2 (quotingU.S. Fid. &

Guar.Co. v. United States, 837 F.2d 116, 120 (3d Cir. 1988)S. Fid. &Guar.Cq. 837 F. 2d at 120 (“[ C]o
cannot be discretionary if 1t violates the Constitution.”)

196 SeeKiiskila v. United States, 466 F.2d 626, 628 (7" Cir. 1972).See alsd.inderv. United States, 937 F.3d 1087,
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These courts base that conclusion on the fact t I
shield discretionary judgments even %hteinl la gover
ot her courts have decl™®ned to take a side on thi

Whet her Policy Considerations Infduence the
Discretion

If the allegedly tortious conduct that i1injured t
eval“wheeher the-eexxercciissee oofr trhoemcgtruaanltleyd odri spcorteetnit
influenced by p%®ttihayt ciosn,s i vdheertaht ei fo miphlei ccahtael[lse]n g e d
social, economic.@Asortfthe oJuprye meun d@amemtt shas recog
discretionary “pfruontcetcitosn e.e n.me.p toanblnya cggtoivons and deci
consideration®Fof pwbliaancpolidy.a given decision
tsbalance ¢ omp*@tsiuncgh ianst eweeisgthsi ng t he benefits of

measure agsunstinha%itmhéecanc ashtast decision is 1ikel
policy analysis within the mea#ing of the discre

When applying the second prong of the discretior
objectivea rsautbhjeerc tt¥0aem st @« nddive doff 0o © éwhmit the 1. .
policy considerations were act?%tlHattcliomet e mpl at ec

1090(*"Cir. 2019) (“[T]lhe theme that ‘no one has discretion t
[ FTCA], which does mnot apply to constitutional violations.

197See Kiiskla 466 F.2d at 628 (“28 U.S.C. § 2680(a) precludes ac
through negli ge n Beeals®BU.&C. & 2680 a) (btatirgshat.the discretionary function exception

applies “whet hican ornwnwmeoltveadhebadisakbusdad”) .

198 SeeDoe v. United States, 831 F.3d 309, 320(3"Ci r . 2016) ( “Whether a properly pled
allows a plaintiff to circumvent the discretionary function exception is an open question in this circuit. Bezause

conclude the plaintiffs did not sufficiently plead [a constitutional violation], we need not settle the issue of whether a
constitutional violation removes the applicability of the
CaseNol72306, 2017 WL 6039536, at * 4-withaut holdngsthatthe majority 5, 201 7)

of appellate courts are correct about FTCA liability for exceeding constitutional authority) .. (e mphasi s added) .
19E. g, Evans v. United States, 8F63d 375, 380 (LCir. 2017) cert. denied139 S. Ct. 81 (2018yuoting Fothergill

v. United States, 566 F.3d 248, 252 (dir. 2009)).

200E g, Gonzalez v. United States, 814 F.3d 1022, 1083(@. 2016).
201 Berkovitzex rel.Berkovitz v. United Stats, 486 U.S. 531, 537 (1988).

22Eg,Compart’s Boar Store, Inc. "Ci 2006 (quoting HeRlena.tUpaited 829 F. 3d 6
States, 726 F.3d 1042, 1050"(8ir. 2013)).

203 SeeMorales v. United States, 895 F.3d 708, 7163 r . 2018) ( “We reject the suggestio

cannot invoke the discretionary function exception whenever a decision involves considerations of public safety . . . . In

case after case, we have considteetg whehgevmohmentuds Dbil enh
204See, e.g.Croyleex rel.Croyle v. United States, 908 F.3d 377,382@Bi r . 2018) ( “Balancing safet:
interests, and confidentiality is t hptionkasdebignedito det er mi nat i o
s hiel d. ’Benkoviz486 U.5.atib3H).

05See,e.gGonzalez 814 F.3d at 1032 (“In determining if the conduct
agent’s subjective wei ghi n gUnited Stapes, 51 F.3d 1338, 4344 {Mie 1998) i ons . 7 ) ; C
(“[ W]e do not focus on the subjective intent of the govern
weighed social, economic, and politicanbh UpitediStatesy11¢ ons i der at i

F.3d 495, 500 (1.Cir. 1997))).

206 Seaside Farm, Inc. v. United States, 842 F.3d 853, 858i(42016).See also, e.gBuckler v. United States, 919

F.3d 1038,1045{8Ci r. 2019) ( “[ Al s 1 on gscaptbleto palidy analysis,the onary decisi on
[discretionary function] exception applies whether or not [the] defendant in fact engaged in conscious policy
balancing.”) (internal citations and quotatiofCimarks omitt
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decisiomcdabaad lggrodcunded in policy consrieder ati ons
susceptible t%The pdl scyetnnadysapd eivesni of d¢heept i
di scretion has beamdexerdieesmd detoohaves Fyustrat e
pur p3®Whether the employee ciosmmig thid§ sdigslcrgeetnicoen i
irrelevant to the applicabilNprofdotthe idi snat ¢ i c
whet her the allegedly “byoyrtewal getvteommeont ahflieci
higkvel p ol ¥Tchyemanka¢tiusr.ec coonfduct ¢ hal-laesn gepd obsye dt heo |
t he st at uwsgoovfe rtnhse wahcettohrer t he discretionary func
ca$™ds long as the challenged conduct involves t1
some gohig¢ythe discretionary functio® exception
If the first element of the discretionary functdi
presume that the secoiThel Smpneme h€bdtihhbaedhes
“established governmental policy, as expressed o

guidelines, allows a Government agent t'©®© exerci s
acts are grounded hatpdiBEreetehremn.celxeesrsc,i sai npg ati n t
rebut that “tphreec scuhmapltliecommgeidf act i ons are not the ki
grounded in the pol Tacty iosfs uelf®i m etghuel actaosrey. r e gi me

Courts assessionfg tthhee daipspclriectaiboinlairtyy af-busn e ¢ € on e x c e
appr ¥8Gihvtelme -ifndaetns i ve nature of thdedidtcngtionar
whet her a gosveamtmemrn iasgesnusceptible t2 policy an
Ne vtehre ]l es s, examples from the case law help i1illu

2018) (“Such “social, economic, or political’” policy
but rather the decision need only have been theoretic

207 Gonzalez814 F.3d at 1028 (quoty GATX/Airlog Co. v. United States, 286 F.3d 1168, 1174Q#&. 2002)).See

also, e.g. Gibson v. United States, 809 F.3d 807,813¢5 r . 2016) (“Our inquiry is ‘not wh
in fact engaged in a policy analysis when reaching his decision but instead whether his decision was susceptible to

policy anal iseFEMATralerFormaldehyde Brods. Liab. Litigil3 F.3d 807, 810 {5Cir. 2013))).

208pgrnomo v. United States, 814 F.3d 681,-@&®87(4" Cir. 2016) (quoting Holbrook v. United States, 673 F.3d 341,
350 (4" Cir. 2012)).See als@8 U.S.C. § 2680(a) (providing that the applicability of the discretionary function
exception does mnot hinge on “whether or not the discretion

209 Evans v. United States, 876 F.3d 375, 381Cit. 2017) cert. denied 139 S. Ct. 812018) See alsoe.g, Wood v.

United States, 845 F.3d 123,128@i r . 2017) (explaining that the discretiona
decisions of a government entity made within the scope of any regulatory policy expressed in statutenregulatio

policy guidanceeven when made negligefitly (e mphasis added) .

210Chadd v. United States, 794 F.3d 1104, 111MQ#®. 2015).See alsoe.g,Wood 845 F. 3d at 128 ( “The :
also does not depend on whether the conduct was that of-teli@lagency official making policy or a lovevel

employee implementing policy. ”).

21 United States v. S.A. Empresa de Viacao Aerea Rio Grandense (Varig Airlines), 467 U.S. 797, 813 (1984).

212Evans 876 F.3d at 380 (quoting United States v. Gaubert, 499 U.S33451991)).

213 Gaubert 499 U.S. at 324.

214|d_

2151d. at 324-25.

216 E g, Hajdusek v. United States, 895 F.3d 146, 1500t. 2018) (quoting Shansky v. United States, 164 F.3d 688,
693 (B! Cir. 1999)).

2171d. at 151.

analy
all

1
y
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susceptible tHFopolinsyRneBblygsids s b®skbedcabotvehel d
t h®pr i soner placement and thes hagadilnntg ofetdmethoe
‘part and parcel -bfdde¢heenabaventdy modantcayi ning or1
security wist hpirni ?bimres .ncaotuir ¢ n €fxapcltaoirnse ds utchha tas avai l
resources, proper, cdmndsdgprapiioait omfereammlityey | eve
grounded in social, pBWUctopcdlngiygd ehsnomictphtl
decision to house the plaintiff with 1inmates who
anal yhi$shasuthe discretionary function exceptior
liabd¥lity.

By contrast, courts have held that decisions mot
“do not reflect the %krodnd®€dcoomsosmd ect, @ da,njde dpgonheintti c
pol’itchyat the discretionary function exception 1is
gues®Fag.example, the discretionagniyn fiusspicémre xc
decision (motivat eadkes iampslnyo kbey blraezivkn ensast thietre tthlhant
mal functions ané&*aisnjaumes et e cplsaiomt itfof ,act carel
““nvolves no element of choice o0f®Gaumrgmsenhaga oun
similarly held that allowing toxic mold to grow
is not a deci“soonal nfdaoaememdahdot hpelitaiscal regeslui
di scretionary functai pd adxnadadpgftfi on ckeams dn bty U drat

United?®States.

The Intentional Tort Exception

Anot her 1important’sewaeptrowmftsesotvke eif B@ATI mmunity
““ntentional?AwiTrnt ext dapst afone¢ omtasme Swhguwmrest h e

defendant acted with the intent to injure the pl
would injur®®Atthaemipliaamtdfdmple ofthmtimse¢ntional

2185ee, e.g.Croyleex rel.Croyle v. United States, 908 F.3d 377, #1(8"Ci r . 2018) (“* [ T]lhe decisio
its core, a policy decision.’ Likewise, supervising employ
citations omitted).

219 See supr&Whether tie Challenged Conduts Discretionary ”

220Rich v. United States, 811 F.3d 140, 14% Gir. 2015) (quoting Cohen v. United States, 151 F.3d 1338, 1344 (11
Cir. 1998)).

2211d. at 146 (quoting Dykstra v. U.S. Bureau of Prisons, 140 F.3d 791, P9Eir(81998)).

22|d, %ealsRi naldi v. United States, 904 F.3d 257, 274 (3d Cir.
that housingand cellmateassiga nt s are ‘of the kind that the discretionary
shield.”” (quoting Mitchell v. UnCoherrl8l F3dat1345sconcladng F. 3d 361
that federal 1 aw “does iomexceptioreinappkcable tolcasesd.i in whickapfisonera r y funct

attacks another prisoner?”); Caldier onl ¥97 )Un(teB] ftaneisng 128
provide inmate security with the rights of the inmates to circulate and geaidthin the prison involves

considerations based upon public policy.”).

223 Coulthurst v. United States, 214 F.3d 106, 111 (2d Cir. 2@@tingUnited States v. S.A. Empresa de Viacao
Aerea Rio Grandense (Varig Airlines), 467 U.S. 797, 814 (1984)

2241d. at110-11 (citing United States v. Gaubert, 499 U.S. 315, 323 (1991)).
225palay v. United States, 349 F.3d 418, 432Cit. 2003).
226 SeeWhisnant v. United States, 400 F.3d 1177, 1179, 118&{Q 2005).

227 See, e.gLevin v. United States, 568 U.5.03, 507 (2013) (“We have referred to [2
intentional tort exception.’” (quoting United States v. S

3

228Kenneth J. Vandeveld@, History of Prima Facie Tort: The Origins of a General Theory of Iideat Tort, 19
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purposeful har mf uclo notra cotf fveintsH?Baanbopthhyesri ¢paelras osni.g n i f
proviso di%¥¢thesedtbaltlowgadephrdyecrxwespttiben United
Stas eismmunity against c¢claims arising out of

T assault;

T battery;

T false 1imprisonment ;
T false arrest;

f malicosasupton;

T abuse of process;
T 1ibel;

T slander;

f misrepresentation;
T decei t; or

f interference With contract 7rtights.

The Supreme Counhtah ithddsoleissbtsneort verd mo ¥se wfariovie rt hael 1F T C /
intentidmaleotvert s t fce rihiag totrhtastc linsaky soaurt of negl i ge
and therefor ommdiiTthaimst, i ovtha ll“ien tt chret ipchmrals et ort e X c e
provides“shogsutihtaambloafe stchrei etxsceeppd ont hat moni ker i
the HighoCoantir?ly accurate.

The FsTFICAAgi sl ative historydtceosatss ngg srCatn gorneasl sem ef noti
exempting these categorwaisver dfors®ddweimg it hicmmuln
at least some Members of the Congress that first
“i't wouhgd'ubé¢make the FgbHhorrmmenintdentblerfd]1 torts

and (Z2)xptolsatng the pubdbicliftigcfdron posaewmitti,albdtter
woul lamegeboaused on the notion that these torts at
exaggerate and diPficult to defend against

HOFSTRAL. Rev. 447, 447 (1990)See alsdNancy J. Moorelntent and Consent in the Tort of Battery: Confusion and
Controversy61AM.U.L.REv.1 5 8 5, 1587 (2012) (noting the “distinction be
battery, asadt, and false imprisonment, and the rintentional torts, such as the negligent infliction of physical or

emotional harm and strict liability for defective products
229Se, e.g, RESTATEMENT (SECOND) OF TORTS§ 13.

230 See infra“The Exception to the Intentional Tort Exceptidine Law Enforcement Proviso”

231But see Levin568 U.S. at 518 (holding that another federaltstu t e , 10 U. S. C. § 1089 (e) “abr
intentional tort exception” with respect to torts co tt

23228 U.S.C. § 2680(h).
233 evin, 568 U.S. at 507 n.Bee alsd-uller,supranotel7,at3798 0 ( obser ving “that the label °

exception’” is something of a misnome r$thabcowtahave heldpree@ 6 8 0 ( h) n
not always be intentional;” but also (2) “fails to include
Sisk,supranotel7,at304 “Thi s exception . . . includes most intentiona
conversion, invasion of privacy and intentional i1inflictio

2341 evin 568 U.S. at 507 h.
235Fuller, supranotel?, at 383-84.

238|d. at 384.
237 1d.
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t excepnt iloina bhialsi tsyh ifeolrd esde rtihoeu
y committedpbyfifleaad mplfd,ce
were allegedly sexually assau
et hUEff idrTe(@Ah ®t stexsuadndssaults an;

The intentional t
mi sconduct allege
group of women wh
Convention sued et

allegedly perpetrated by NavaPTaeficoars at tt mat¢
ruled that the intentionatl aoms egeepsionhdeUaat
thelaged sexual assaults c¢c¥nstituted intentional

The Exception to the I#HThntlewaEnTortehrnoept
Proviso

Ho we ver , the intentiona-but okhnho inacwe petnifboar cceoometnati n s
prov#tshbpat rthadWnsted States liable for certain i
““nvestigative or law enforcemei®Confgdriess sa dbded h
t his Pirmovli9s74 in response to widesprdadapublicit
enforcemetOnby fikerfollowing torts f®mll within t
ambi t

T assault;

T battery;

T false 1imprisonment ;

T false arrest;

T abuse of process; and
f malicious ®prosecution.

To deter mine whet her tnhea apreqgvitshe apmlrite smuist armys
alleged tort f &amwers tqiugaaltiifviee so ra sT?*44wh ee nFfToGA e me nt o
defines thatany romf ftioc eirn colfudtehe United States who
(1“9 xecute,” s esdxgec heevsTodre fifedek e arrests for violations
1 a®# ' Thutso, i I,Customseand Borwheor pPRartfroorlm of fhfeiscee rssor t s
enforcemgmal difingvieesst i gati ve or "badeenf B cpmoni sof
buetmpl oyees of the "OelpSalTt Mendte rafl Traewa sEmrfyo r c e me n't

238 See supréintroduction

®Hallett v. U.S. Dep’t of Navy, 850 F. Supp. 874, 878 (D.
240|d, at 87778.

241 SeeFuller, supranotel7, at 385.

242 5ee, e.gMillbrook v. UnitedStates, 569 U.S. 50, 52 (2013) (using the phrase).

24328 U.S.C. § 2680(h).

244 Gregory C. SiskTwilight for the Strict Construction of Waivers of Federal Sovereign Imm@#y.C.L. Rev.

1245, 1305 (2014Bee alsdNguyen v. United States, 556 F.3d 1244, 1B&b(11" Cir. 2009) (discussing the law
enforcement proviso’s purpose and legislative history); Ca
(noting thattheenc t ment of the law enforcement proviso “was trigger
agents who engaged 1inknddl’gada isdprariojedd aRISHMRu(pulinngthd * n o
proviso’s legislative history).

24528 U.S.C. § 2680(h).

246 See id
247 |d_

248 SeeCampos v. United States, 888 F.3d 724, 737Q#. 2018),cert. denied139 S. Ct. 1317 (2019).
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Center VFAEAE€H)form primadolFAsupke vimaogiynduthewe
courts sometimes disagree over whethkes pngvpsaoti
defi Onmippre.l 1 at £orc ohuarstutltahnhcte ,Tr ans portation Secur.i
(TSOs) employed by the Transpotitmweisotni gactciuwei toyr A
enforcemé&hecotifecéEedegTaSlGsbaweempbhbwetnggage and pa
items prohibited.Hm weomme r caa widi ef mfpelraesmia £t ng t hat T
lack the authority to carry firearms, make arres
opposite ®onclusion.

The law enforcement pr Jdsviisnomavwmdiiguye sa cttlse oW n iotmei & s S to

commi“whetlde thacofhigcewithsn the scopThd his offi
underlying tort need not arisei zwihng ee tihdemdd,i cenr
arrests; so lang|[angffheiohifince¢hei sapbptheft hmse or1
the toftthearwiasievse,r of sov®rrigmhéeémmwandsy, hoheswai-
soverei gie fi fmeamautned ybyf o heetmant proviso extends to
enforcement officers that arise within the scope
of ficers are engaged 1in 1 n’vaets ttihgea ttiivnee otrh elya w oemmmf
allkgedor®Tousl hestrate, the Supreme Court has h
exception will mnot ne’ses Ftahrantl yc obrarre cat ifoendaelr aolf fpirci
assaulted . . . hi m”RAsi sl emihnege wtahraetic ntihoem @il r od € 3 © @ a
qualified as law enforcement ®afnfdi cweerrse waictthiinng twh e
the scope of their employment at the time of the
enforcement provisad nteomrmderaed etpid oinnti mmtpipdn cable
of ficers were not specifically engaged in invest
assaulPt itself.

The Foreign Country Exception

As the namefongggantspuifhoheckTE€EAtpoaser ves the [
Stasesvsereign iMmmypidlyaiamadmisgi "”WThe Supfoeme gn co

249 SeeMetz v. United States, 788 F.2d 1528, 1532%(C1 r . 1986) (“Because the FLETC and I
themselves law enforcement officers and because the law enforcement proviso cannot be expanded to apply to

governmental actors who are not law enénent officers, the provisions of § 2680(h) bar liability for false arrest and

false imprisonment based on the actions of the FLETC and U
250 SeePellegrino v. U.S. Transp. Sec. Admin., 937 F.3d 164;86¢3d Cir. 2019) (en banc). For &6 product

analyzing thePellegrinocase in greater detail, SERS Legal Sidebar LSB10363,s a TSA Screener a fAlLaw
Enforcement Officero? Court Al Il o\opKelinaMMewis t Against United

SlseeCorbett v. Transp. Sec. MGrme14). , 568 F. App’x 690, 701 (

252 Millbrook v. United States, 569 U.S. 50, 55 (2013) (quoting 28 U.S.C. § 1346(I9€B alsdrosky,supranote44,
at9 10 n. 49 (noting that the law enforcement proviso mak|[ es
empl oyees whose intentional t o SeeaslssupmayfScape of employment” t o gover nm

253Bunch v. United States, 880 F.3d 938, 941 Cir. 2018) (citingMillbrook, 569 U.S. at 55).

254 Millbrook, 569 U.S. at 57

255 See idat 51.

256 The Supreme Court expressed no opinion on whether the correctional offisii®iook “ qu a1 i f [

3

113

ied
investigative or law enforcemenSeeidatt5bmx er s’ wit hi

257 Sedd. at 51-57.
28 Sege.g, Sosa v. AlvareaMachain, 542 U.S. 692, 712 (2004) (usingthe phtageo r e i gn coyntry excepti o
25928 U.S.C. § 2680(K).

] as
n the mea
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Court has interpbetpPyd ahisctacesputfbfisesreceddofomr aingn i n
c ounrtergya,rod 1 ewshse rtei otubse atcat® cocru.r§tehds s ¢ ®» teenpstuiroen s ]

that the United States 1is not exposed to excessi
over which i"Mmsheosutd ponemoél ally occur 1f the Ut
the same exteintti mesn amhyo poadmmitté¥ ca tort in that ¢
Th receStH.c aesxe roefl . Holltustr alrist chdb wStcawtues s appl
country excePinonhhan prsetiaefamily attempted t ¢
to the FTnCGA,t haaltl elg. S. Air Forcae@US AENnNtdfapipalby
t he fsa mielqyue s t -sfpoorn scoormemda ntdr a vel t"wi & h[ USKAKF{ abhdaed
medical ®Wheinl itthiee snot her ultimatel®hedravghberth p
was injured®Adoernghbifamily returned to the Unit
diagnosed the daughter with c¢er &9Trhael cpoaulrsty rt es ul
concluded that,sbeceabrsalt fealodyugleseirtaacd injury
sustaine’™ hien f9paeign country’se ¥FITLPAt cdmimaewved tlh
doctors did not diagnose the daughter with ceret
United®Bd aswepport tihtes ccoounrctl urseiaosnoned that, for t
country ‘@amceéepfuoy, is suffempdnwhes pt theb hdady,m eva
it is later dffagnosed elsewhere.

The Military Exceptions

Two exceprnd omrseat ednbkey cCemgreads sb,y—ptrhees eSruwer etmhee Co u
federal 'govenmmméenty as to certain'midrittsarayri sing 1
activities.

The Combatant Activities Exception

The first such exception, ¢ odlnfiiteeddi aftmu2t8 siy. S. C.
fréddom]ny claim arising out of the combatant acti v
Coast Guard, Jd%®Alitmlgoutghmst hee ghvBA@Ative history ca:s
the purpose ande icnadmbnadteadn ts caoéfteiowiftt is ehsh aevec egrtniea m,l
infer tehde tphoalti cy embodied by the combatant actiyv

26050sa 542 U.S. at 712 (emphasis added).
261E g, Nurse v. United States, 226 F.3d 996, 1003GB. 2000).
262853 F.3d 1056, 10563 (9" Cir. 2017).

2631d. at 1058.
264 g

265 Id

2651d. at 1059.

267]d. at 1063.

2681d. at 1058 (quotingRESTATEMENT (FIRST) CONFLICT OFLAWS § 377, n.1 (1934)).
26928 U.S.C. § 2680(j).

%See,e.g. Harris v. Kellogg Brown & Root SefFTGAldpeshohc ., 724 F. 3
explicitly state the purpose of the [combatant activities] exception, nor does legislative history exist to shed light on
it. 7)) Saleh Fv..3dTilt,an7 QoDr.pC., C5i8r0. 2009) (“The legislative h

3

is singularly barren.’” (quotin®CirJI84B)).son v. United States
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foreign regulation of federal wartime conduct ar
andncertainty inherent if#'potential subjection t

The 199€1 asgkevofUhluedr 5tatsedow the combatant a

operates ?iTheppd il mp¢rakff. SS.n army sergeant who serv
duripnegr at i on Peosrmadei Se¢dran child with his wife af
United?™ASfitagresthe child manifested serious birth

e
r
i
States, cl‘sxmiosgrtehato hihe t oxims ilme Sadidauvntraba d
during OperatcombDaedr wi $hotme medications and s
U.S. "Aamyed his child to b¥Thormowit hconghudedat

c

r

c

fo¥)

be use a state of warteStotrend’sdhbtasPu@eeods i on
wa ime activi’andswbyethhemefotarbharred by the c
e X Pt ion.

o -

Thel Dok trine

In addition to the exceptions to |liracbmd ity expli
Court has also articulated amwaaddirt ioodfn aslo veex ceel pgtni
i mmunity kPherdewsca?Timkte doctrine derives its name
Feres v. UnidnewhiS¢tlatesveral oacttheidutyesatvrsdn
attempted to assert a variet4 hef etxcerctutcolra ifmsr aogna
the servicemembers who died in a fire at a milidt
States had negl icgeenmetidbyedre dquihacdty et thien g elrivm i n barr a
or which should have been known tdabd bmsafe bec
“failing to maint a’i?AT haen saedceognuda tpel afiinrtei fwfa tcclha.i me d

surgeon ndglab B &mtclhy tloewle ]l in his stomaé¢°h during
The executor of a third service mé&mebgelri gaelnlte gaendd t I
unskill ful hHeHatatesnbtedenndetlthles eSruwpircenme Mhoeurr t
di smissed all (tthhraete tchlea iGmwsv,e rhnonlednitn gi s not 11iable
injuries o [military] servicemen where the 1nju
incident to Pmilitary] service.

21 Saleh 580 F.3d at 7See also, e.gHarris, 724 F.3dat480 “ The purpose underlying § 2680¢(]

foreclose state regulation of the military’s battlefield ¢
212S5ee974 F. Supp. 895 (E.D. Tex. 1996).

273]d. at 896.

274|d_

2751d. at 898. In the alternative, the court also determihatitheFeresd o c t r i ne barr ed Seelidat ser geant ’
897.See also infr&The FeresDoctrine ”

276 SeeFeres v. United State840 U.S. 135146(1950).See #s50, e.g, United States v. Johnson, 481 U.S. 681, 692
(1987) (reaffirming-ereg. See generall£RS Legal Sidebar LSB10305he Feres Doctrine: Congress, the Courts,
and Military Servicemember LawsuAgainst the United StateBy Kevin M. Lewis

277 See Feres340 U.S. at 1337.
278|d_

21914, at 137.
260,

2811d. at 146.
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ThkEerdeosctri‘appt hm&8Ftadlryender the United States 1in
liability res®@Iltli ngnjfurramsvisrutfufaclrleyd by military
related tosthteattmdiad daaki®Fmberinftaheemitotunty. h
fgaently barred active duty servicemembers from
malpractice allegedly ® ommitted by military doct

Thd&Eerdeosct rine is not expFlostetygdcodofiFerdeshavehpgu
on the ground that subjecting the United States
servicdispuptd the unique hierarchic®9 and discir
According to thoemfhepxg msubbolneatl, adnedc i psri cofness sa s t o

282 Ortiz v. United Statesx rel.Evans Army Cmty. Hosp., 786 F.3d 817, 8211(@ir. 2015) (quoting Pringle v.
United States, 208 F.3220, 122324 (10" Cir. 2000)).See alsoe.g, Purcell v. United States, 656 F.3d 463, 465 (7

Cir. 2011) (opining thattheeresd o c t ri ne “has been interpreted increasingly 1
States, 106 F.3d 844, 848"@ i r . 1996) ( “[ Eeresdoctrineshave givenl ayprioad geactires

‘incident to service’ test.”).

283Q0rtiz, 786 F.3d at 821 (quotirfgringle, 208 F.3d at 12224). See alsoe.g, Dreier, 106 F.3d at 848 (noting that

Feresmay barrecover even “for injuries that at first blush may not

plaintiff’>s] military service or status?”).

2843See, e.g.Daniel v. United States, 889 F.3d 978, 981 C&. 2018) cert. denied139 S. Ct. 1713 (2019)“ [ O] u r
cases have consistently applied Bexesdoctrine to bar medical malpractice claims predicated on treatment provided
at military hospitals to active duty servid€ir.2986hber s ..
(concludingtheFeresb arred corporal’s c¢claim that Navy doctors failed

Significantly, some courts have interpreted Beeesdoctrine to also bar certain medical malpractice claimsdry

servicemember third partieSeeg.g, Ortiz, 786 F.3d at 824 (holdingthatf an injury to a c¢ivilian ¢
incidentto-service injury to a service member, . . . ti@nesapplies as a bar to the thipairty claim, just as it would

to a claim by the service member for his or her injuries?”)
circumstances, theeresd o ct rine renders t he UniforénfirieSits agentscausedtmanu ne fr om
actveduty servicewoman’s baby during childbirth,” even thougt
member of the militaryE.qg, id. at 818 See generallfara Willke, Commentarylhree Wrongs Do NdMake a Right:

Federal Sovereign Immunity, TReresDoctrine, and the Denial of Claims Brought by Military Mothers and Their

Children for Injuries Sustained Pirth, 2016Wis.L.Rev.2 6 3, 263 ( “Through the applicatior
createdreresdoctrine, female service members who suffer injuries during pregnancy or the birthing process as a result

of military medical malpractice are barred from seeking recovery under the [FTCA] and, depending on the jurisdiction

in which the negligent medical &ement occurs, their children may also be barred from seeking recovery for the

injuries they sustain as the r BuwsedBrowny.fUnitedhStates)462F.3dgent prena
609, 614 (& Cir. 2006) (concluding thdferesi s  “licabla tp suits for negligent prenatal care affecting only the

health of the fetus” and not the health of the servicememb

2855eeg.g, United States v. Johnson, 481 U.S.88A3( 1987 ) (Scalia, J., dissenting) (“R
FTCA’ s ] language r end e rallpersans, indudihgtserndcenten, injuredsy theineglgénee ot o

Government employees. Other provisions of the Act set forth a number of exceptions, but none generally precludes

FTCA suits brought by serviaee n .P&trjck J. Austin|ncident to Service: Analysis of tReresDoctrine and its

Overly Broad Application to Service Members Injured by Negligent Acts Beyond the BattlefietebALACHIAN J.L.

1, 3 (2014) (“[T]lhe FTGA rdvoiecse n o ta ncgoumtgaei. The AdmiMstigtive nTth otmma s R.
Procedure Act and the Military Department®8MiL.L. REv. 1 3 5, 154 (1985) (“The Supreme Cou
recognized [th&ere§ e xception to the FTCA .entionsuchahexcegptionwithathere FTCA’ s f
explicit exceptions applicable to activities by the ar med
Although, as discussed abogege supradThe Combatant Activities Exceptiopn”” t he FTCA does contain a
preserving the government’ s 1immunity “any claim arising ou
or the Coast Gu a rséde28 UdSuCr §2688(j), that exception is netacoextéhsive witlhrénes

doctrine as articulated by the Supreme Cdseee.g, Matthew v. United States, 452 F. Supp. 2d 433, 444 (S.D.N.Y.

2006) (“The statutory e xe mp tmuchmarrower s 8f cirtumStances thaRb@s6 8 0 (j ) app
doctrine . . . R T

286 Ortiz, 786 F.3d at 821See alspe.g, Wetherill v. Geren, 616 F.3d 789, 793'@i r . 2010 ) Fefeswdsr der 1 yi n g
a recognition of ‘the pe c uiritoahis supeniads, [and] the eéffecis onrthel a t i ons hi p of
maintenance of [FTCA] suits on discipline.””) (quoting Cha
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composition, training, and . . . control of a mi
judgnm®hnsthe SupremewComequiring fseudietrsa Ib rcoouugrhtts
by service membenmengatasti nher Gey’ewiomduwr red 1inci
therebytbambjadiciary in sensitive military affai
and effé&¥tiveness

As discussed 1n®tghFeeddeasat rdietea iHa s éd @avig nti fd csambj e c
deb@®Nenetheless, the SupPweme x@Pdwuddendhaesv arealf f i r me
occasions despite oppor thonri tcib¥isft imnnddMdishtivi g .at i on s
recently, on May 20, 2019, ctolmaotvCedrireutrheedteln i e d a pe
respect to certain typ®AlwoHomghlitchd ShappemetfCewer
that Congress maFerbehsr agmendi ag mbédéi FFCA i f it so
has not yet®opted to do so.

@)

t her altiimints on Damages Under

Apart from the excephaions D6 sbeselbUrigadi fimanesy
the FTCA may alss oabliilmitty at op loabitnatiinf fc o mpens ati on
in other ways. Although, as a general matter, th
suit are typically deterxthindhaded W witthheo FlTaCwAr @l , t he

287 United States v. Shearer, 473 U.S. 52, 58 (1985) (alteration in original) (q@dtappel) 462 U.S. 8302).

288 United States v. Johnson, 481 U.S. 681, 690 (1987) (qustiegreyr 473 U.S. at 59).

289 See infra‘Proposals to Abrogater Modify Feres ”

205ege.g,Johnsop 481 U.S. at 700 ( Sc alFereawaswonglydetided ane hearfiyn g¢) (ar gui n

deserves the ‘“widespread, al mos tlnreAgéentQ@rangedtod.iab.ilLitig.,c i s m’> it h
580 F. Supp. 1242, 1246 (E.D.N.Y. 1984Dytizz, 786 F. 3d at 818 (stasindeitsge that “[i]n
inception, criticism of the soalledFeresd o ct ri ne has become endemic?”); Ritchie v.
@"Cir. 2013) (“We can -cteatdad adctrine Which has beenlcriticizedjsa stridently, oy sb y

many jursts, for solong [asthieeresd o c t ri ne] . 7 ) .

21Geelohnson 481 U.S. at 686, 688 ( “Th iFaresian. u.MWe deblinesto modify e r de vi at
the doctrine Seealso3heased7B d.$. at 5B%(eorcludiny thaFeresb arred plainti ff’s FTC
claim).

225eeSt encel Aero Eng’g Corp. v. United Statesspaty31 U.S. 666,
indemnity action in this case is unavailable for essentially the same reasons that the direct actidrabyi®barred

by Feres ” ) .

293 5ege.g, Johnson481 U.S. at 700 (Scalia, J., dissentinapifing that‘Fereswas wrongly decided and heartily

deserves the “widespread, al mos tAgenhCranges80 la Supm &246))i ¢ci s m> it h
2%4See,e.gid.at692( “1I can perceive no reason therejastheGourtdpest i t i oner s
t odaStentelAero 431 U.S. at 674 (MarshalFer Pexténsiothfocoverthis i ng) ( “1
casee s justified. ”).

295 SeePetition for Writ of Certiorari, Daniel v. United States, 139 S. Ct. 1713 (2019) (N0.6l® ) , a t Feies ( “Shoul d

be overruled for medical malpractice claims brought under the Federal Tort Claims Act where the medical treatment

did not involve any military exigencies, decisions, or considerations, and where the service member was not engaged in
military duty or a military mission at the time of the 1inj

(2019) ¢(iFfdhefpeta writ of certiorari is denied.”).
2% Seelohnson481 U.S. at 686nfajority opinion  ( “ Nor has Ckemeginteeclose to 40ayears since |
it was articulated, even though, as the Courtnotétties Congress ‘posdesoealaeready r e med

”

misinterpretation of its intent. (quoting Feres v. United
27SeesuprdEx ceptions to the FTCA>s "Waiver of Sovereign I mmunit:

2% E.g, Malmberg v. United States, 816 F.3d 1893( 2d Cir. 2016) (“Damages in FTCA act
the law of the state in which the tort BGrc2016)(semdar)” ); Lockha
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imposes severatl ypensdt raimotuinetn so fo nd atmmeg e st hat a 1 i
With few *¥xlcaiprttiiofifSss, may not recover punitive da
against théThmrei tFefTdWB sla tkbsar s mos s afwaersd sa goafi nasttt otr
gover #ment

With limited exceptions, an FTCA plaintiff may n
he initially requested when he submittAsd his cl a
exhaustion®wkigah remiesn tr e p3+tT] hdei sucnudsesrelsy ibnegl opwu r p o
requiring the plaintiff to specidytohpumatheamum a
government on notice of its Haditmuétmragkbey ential e
intelligent s®HolWwement deplsionsff can potential
excess of the amount he initiatlhy ereginirmtge d aicft st

‘newly discovered evidraklee nott trleastoinmd l ¢gf dp s Do
feder alt haagte nwayr r ant” a larger award.

Reilly v. United States, 863 F.2d 149, 163 Cir. 1988) (similar) Thus, if the state in which the tort occurred has

enacted statutes that cap the amount of damages a plaintiff may recover in a state law tort case, thosmpgatutory

may likewise limit the damages a plaintiff may recover from the United States in an FTCE .cgsgélemons v.

United States, No. 4:1QV-209CWR-F K B, 2013 WL 3943494, at *2 (S.D. Mi s s . J u
damages caps applyBowl FigAvecabest&d States, 740 F. Supp. 2
respect to compensatory damages, under the FTCA, damages are determined by the law of the state where the tortious

act was committed, and presumes the application of any reléaanr@ge caps that might be applied in the case of a

private individual wunder like circumstances. ”).
29 5ee, e.g28 U.S.C. § 2674.
30Bytseeid( “I1 f, however, if any case wherein death was caused,

complainedbf occurred provides, or has been construed to provide, for damages only punitive in nature, the United

States shall be liable for actual or compensatory damages, measured by the pecuniary injuries resulting from such death

. A I

lld. (“TheatUasted. St shall not be liable for interest prior
Green, 446 U.S. 14, 22 (1980) (“Punitive damages in an FTC

302E. g, Anderson v. United States, 127 F.3d 1190, 19219"Ci r . 1997) (“Congress has not wa
government’s sovereign immunity for attorneys’ fees and ex
F.2d 353,355 BCi r . 1988) (“I't is c¢clear that t hiet yF TfCrAo nd oactst onront e ywsa’i
fees.”); Joe v. United'CStratel9,8579772 “MH.hzd FITLAS dok$3 ho(tllconta
sovereign immunity mnecessary to permit a court to award at
a ¢ t But'sgeTri-State Hosp. Supply Corp. v. United States, 341 F.3d 571, 573, 577 (D.C. Cir. 2003) (holding that

plaintiff could potentially recover attorneys’ fees in FTC
itincurredinbr nging its FTCA action,” but was instead seeking “to

defending itself against” an allegedly malicious prosecuti

3828 U.S.C. § 2675(b) (“Action under xcdssafthesamauntoftha shall not
claim presented to the federal agency, except where the increased amount is based upon newly discovered evidence not
reasonably discoverable at the time of presenting the claim to the federal agency, or upon allegation @ind proof
intervening facts, relating to the amount of the c¢claim.”).

304 See infra‘Procedural Requirements’
305Zurba v. United States, 318 F.3d 736, 743Cir. 2003).
306 Allgeier v. United States, 909 F.2d 869, 87% (@r. 1990) (internal citation omitted).

30728 U.S.C. § 2675(bBee alsoe.g, Zurba, 318 F.3d at 73814 (analyzing when an FTCA plaintiff may recover

damages in excess than the amount regdes his initial administrative claim); Lebron v. United States, 279 F.3d

321, 32531 (8" Cir. 2002) (same)Michels v. United States, 31 F.3d 686, 689 (8" Cir. 1994) (same)Allgeier, 909

F.2d at 87779 (same)See generallfpaniel Shane ReadheCour t sdé Di fficult Balancing Act T
Plaintiff and Government Under ,5%BeyL,oRI REX @85 (2008)mi ni strative C
(discussing when courts have allowed plaintiffs to recover damages that exceed their adminisiratiand@pining

when courts should allow plaintiffs to do so as a matter of policy).

<

Congressional Research Service 32



The Federal Tort Claims Act (FTCA): A Legal Overview

Procedural Requirements

In addition to the aforement isomebd 1siubys ttaon tpiuwes ulei
l awsuit againsGontghree slhn ihtaesd aSltsaot eess,t abl i shed an a
requirements a plaintiff must satisfy in order t
FTCA cont aoHlnismisttaattivotnes and exhaustion provisions
permiysible a tort lawsBhit against the United St
For one, with¥®aemptlmiimteafde mtaiyomso,t institute an
United States wunl e $psr e(sle)yn ttehde tphlea icnltaiifnf thoa st hfei raspt
agehwhyose employees are ’seabpbangaid e(nF)ortyht ahte apg eani «
ha“§inall”f h¢eepihad A%Tihfafs e administrative exhaustio
federal agencies an opportunity to settle disput
feder a’'“EFlomadwr.aging settl e mennits torfa tti’dvrat 4dcpléasicmse sw
manner Hrregduwuacbel[ys ] court congestioi®Bencda msveoi d[ s ]

litigation c¢caxobhe uthohseglsye tatnlde mteinme of <cl aims with
agenarguabl ybameaf iomd yF m@Ats by permitting them t

of Hldwn I17btuitgd@tise®s, up | imited [governmental] 71e
mat t3%r s .

308 E.g, Redlin v. United States, 921 F.3d 1133,1136C% r . 2019) ( “[ 28 U.S.C. §]1 2401(b)
including two separate timeliness requirements. Antlgitimely only if it has been: (1) submitted to the appropriate

federal agency within two years of accrual and (2) filed i
denial.”). Federal 1law rather onslperiadSeeteqgBaothV. WnitedStatese r ns t he a
914 F.3d 1199, 1204 n.4T i r . 2019) (“A court must look to state law for
wrong for which the United States shall be liable, but to federal law for the limitatidinseofvithin which the action

must be brought.”) (quoting Poi"€id298)er v. United States, 6

3WZee2 8 U.S.C. § 2675(a) (“The failure of an agency to make
fledshalbat he option of the c¢claimant any time titléstathg fter, be de
that Section 2675’s exhaustion requirements do “not apply
of Civil Procedure by third pty complaint,cross 1 ai m, or counterclaim”).

310d, See alsdread supranote307, at 79495 (outlining the process for filing an administratig&im under the
FTCA).

311 opez v. United States, 823 F.3d 970, 976"(Cr. 2016) (quoting Smoke Shop, LLC v. United States, 761 F.3d
779, 786 (' Cir. 2014)).See alsdichels 31 F.3d at 688 (“In 1966, to encourage
Cogress amended the FTCA to require administrative c¢claims 1

312Jgo Colella,The Case for Borrowing a Limitations Period for Deerhial Suits Brought Pursuant to the
Federal Tort Claims A¢t35SaN DIEGOL. Rev. 391, 40 (1998).See alsdread supranote307, at 791(explaining
that the “two goals” of the administrativeimesstoi m requireme
plaintiffs by aiding the Government in i1ts attempts to set

313 Colella,supranote312 at 40102. See als®Read supranote307,at792( “By st ating that a goal wa
efficient settlement of meritorious claims, it is clear that Congress intended to help attorneys siddsotesolve

disputes by creating a process at the administrative level that would lead to less work for all involved. Congress related

that the then current situation unnecessarily consumed the time of United States Attorneys and subjected deserving

paintiffs to needless delays and attorneys’ fesupa in proces s
note2, at1343 “Admini strative c¢claims allow parties to reach the b
much less litigating a suit.”).
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A claimant ordinarily has3 wopyeasaeantfnawrthe¢ edat
of his FTOAthlaiFmderal agency whdo®®FThasctwrvittien
notific #stuifofni cmuesntt | y describ[e] the injury to en
investii®Pateonhhe agency rechicvesedudk ndlttei c¢d . aiimt .
With 1limit®¥dfexbeptliensmant fails to submit an ac
year ti mehiltdonritt ,c ltahietn against the UnfAiseda States
general runuesStxhapbaihisffdnpirnitort fiaktad vgl aieateidfi fe s
usually cannot file an FTCA lawsuit and then cur
requirement by belatedly 38 ubmitting an administr
If, after btmhea sclhaismandtaismu t o the relevant admini
agency agree on a mutually accep#iSatbaltel ssteitctsl e me nt

S48 U. S. C. § 2401(b) (“A tort claim against theg United Sta
to the appropriate Federal agency wiMelaciow. UnitedsStates80 s after s
F.3d 361,368 (1Cir.2018)( I n general, a tort c¢claim under the FTCA accru

31528 C.F.R. § 14.2. Thenited States has promulgated a standard form which the claimant may (but need not) use for

this purposeSeeid§ 14 . 2(a) (“[A] c¢claim shall be deemed to have been
...an executed Standard Form 95 orotherwritt not i fi ¢ at i Many (Ut nohall) courts cequitecsthet . ” ) .

plaintiff to prove that the agency actually received his cl&eeCooke v. United States, 918 F.3d 77;82L(2d Cir.),

cert. denied139 S. Ct. 2748 (2019) (discussing the comgeatiajority and minority positions on this issue). Courts

adopting this interpretation of the FTCA’s claim present me
to merely prove that he placed the claim in the ns®k, e.gid. at8182( “[ T] he mere mailing of a not
does not satisfy the FTCA’s presentment requirement. 7).

816 E.g, Lopez 823 F.3d at 976 (quoting Estate of Trentaelxeel. Aguilar v. United States, 397 F.3d 840, 85210

Cir. 2005)).See als®8C.F.R. 8144 s peci fying various types of information th
s u b m Chrohiy v. United States, 932 F.3d544,547C7%A r . 2019) (explaining that the FTC
requirement has four elements: (1) notification of the incidendé®)and for a sum certain; (3) title or capacity of the

person signing; and (4) evidence of the person’s authority

317 Figley, Ethical Intersectionssupranoteb, at 359.See alsdxelrad,supranote2, at 1336 ( “When an agen
receives an adimistrative claim it is empowered to consider whether to grant the claim in full, resolve the claim by
negotiating a compromise settlement, deny the c¢claim, or ta
the administrative settlement of FT@Rims).

318 See, e.gTunac v. United States, 897 F.3d 1197, 1207¢B. 2018) cert. denied139 S. Ct. 817 (2019)
(explaining that a court may toll thetwoe ar t i me | imit, but only if the plaintiff
‘“fraudul ent conduct by the defendant result][ed] in conceal
Fed.Election@ mm’ n v. Wi 1 1 i a mel (9"Cin #996)).Additionally, Sometides & plaintiff cannot

fairly be expected to file an administrative claim within
injury isunknown to (andpetsthp s unknowable by) a plainti Ef,Déminguez ome t i me a
v. United States, 799 F.3d 151, 158 (lir. 2015) (quotindRakes v. United State442 F.3d 7, 19 ¢1Cir. 2006)).In

such instances, “t lKkedoesnotbegintoeun untlthd putativetpkaintiff knows of the factual
basis of both hiMoralesMglecio 890 k.3dét 36&8ee also, £.gTsinag 897 F.3d at 120®7
(applying this rule in the medical malpracticecontékthi s rul e “protects plaintiffs who a

latent effects of a previously unknown injury or struggling to uncover the underlying cause of their injuries from having

their claims timebarred before they could reasonably be expected tmbg A.@.C.exrel.Castillo v. United

States, 656 F.3d 135, 140 (2d Cir. 2011).

319 Zappone v. United States, 870 F.3d 551, 58501. 2017) (quoting 28 U.S.C. § 2401 (b3ee alsoe.g, Douglas

v. United States, 814 F.3d 1268, 1279(Cir.20%6 ) (affirming dismissal of FTCA cl ai m:
fully exhaust”).

320 SeeMcNeil v. United States, 508 U.S. 106, 103 (1993) (emphasis adde®ge alsoe.g, Douglas 814 F.3d at

1279 (affirming dismissal of FTCA claims that plaintiffa d “ f ai 1 e d ButseDulekrelJuniewaust ” ) .

Vassilev, 858 F.3d 1242, 1246%@ir. 2017) (holdingt hat the FTCA’s exhaustion requirem
plaintiff from amending a previously filed federal complaint over which theregisdiction toaddan FTCA claim

once he has exhausted his administrative remedies”) (empha

2lSe2 8 U.S.C. § 2672 (“The acceptance by the claimant of an:
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suggeSgf]tchamajority of FTCA . . . cellaianmsd adce 1 es
not go t78%IIfi ttihgataigem.cy does not agree to settle
deny themaillaimgbyby certified or registered mail
to the 3%Ulfa inma mtdmi emenntr addoweiss,eighdl aiomant udicia
determiismatpireser ved and the ¢l aifiodet chayminke s u:
typically has six months from the date the agenc
against tthes Unn t PRdfSthmd sC®Wicthlo olsiemi. t ¥d fe kbept i on
plaintiff does n ento nftihl ed esaudilti ntee f chries tchiasi ms iaxg a i n
béforevet®barred.

If a federal agency doesttnoet oprr odnepntyl yc 1daei cmisd et hvaht ¢
presented to them, the FTCA establishes a mechan
claims from being consigned to admintsstrative 11
deci®®Rwmsuant t50 aS)e cotfi 6tthl 2 «6F/F@AJ]l ure of an agency
di sposition of a c¢claim within six months after i
time thereafter, be deemed a’t hen &I Edkehnaiuaslt ioofn t h e
rgegui r eMehnuts., under these limited circumstances,
file an FTCA suit against the United States even
administr*tive c¢claim.

and conclusive on the claimi and shall constitute a complete release of any claim against the United States
....[A]ny such award, compromise, settlement, or determination shall be final and conclusive on all officers of the
Government. ”) .

322 Figley, Ethical Intersectionssupranote5, at 359.Cf. Axelrad,supranote2, at 1334 (“[ DJuring fiscal
the PosthService reported that it received approximately 15,000 tort claims and paid approximately 11,000 of those

claims through the administrative process. ”).

52328 U.S.C. § 2401(b).

324 Axelrad, supranote2, at 1344.

%8%ee2 8 U.S.C. § 1346(b)(1) (providing that specified federal
FTCA cases).

261d.§ 2401(b) (“A tort c lhalibmforeverbarreds. t.unledsactidnisbagendvithhisia t e s s
months after the date of mailing, by certified or registered mail, of notice of final denial of the claim by the agency to

which it waSee gisoeegsRaplee ¢ Wnited States, BF.3d 328,333@Cir. 2016) (“[28 U.S.C.
§ 2401(b) requires a plaintiff to bring a federal civil action within six months after a federal agency mails its notice of

final deni a Butsed®8 hRAR §1¢.9(k) (praviding that, under certain conditions, a claimant may seek
reconsideration of the ag emonthstatte dfimitatidns)d eni al, which tolls

327 SeeUnited States v. Kwai Fun Wong, 135 S. Ct. 1625, 1638 (2015) (haldnge t t he FTCA’ s statutes o
may be extended under certain conditions); ERiizera v. United States, 891 F.3d 20, 28(li r . 2018) (“The

FTCA’s time bar may be . . . tolled when acirgumstange has pursu
prevents it from meeting a deadline.”) SPecas8U.SG1 <citation,
82679(d)(5) (providing that “[w]henever an action or procee
defndant . . . is dismissed for failure first to present a
deemed to be timely presented” 1if (1) “the claim would hayv

i)

civilactionwasc o mme nc e d ; and (2) “the c¢claim is presented to the a
di smissal of the c¢civil action?”) .

32828 U.S.C. § 2401(bBee also, e.gSconiers v. United States, 896 F.3d 595, 596 (3d Cir. 2018) (affirming dismissal
of FTCA case where plaintiff “failed to” file suit “within si

3295ee28 U.S.C. § 2675(apeealsoColella,supranote312a 3 95 ( “ [ A] -thirdeokadniinistsative d o n e
claims are deemed deniedy t he f i 1 i nAgelrad,BupranottZz we o i tl 3 3npageficy \eieives ana
administrative c¢claim it is empowered to . . . take no acti

33028 U.S.C. § 2675(a).
331 See generallZolella,supranote312 at 40656( di s cussing the FTCA’s deemed denial
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Legislative Proposals to Amen
Sinomg€ess first enacted the FTCA in 1946, the ¢f

of judicial preced®®®hn iatcenprédé¢cimges hehowavat .t
has rejected several 1nvi-sttaa ndbomostgrb yn elsi tgiograemw tnsi ntgc
FTCA appl®¥icna tdiooinn.g so, the Court has expressed r
precedents in the ab¥®dhas,of fc€nggeessodabappt Do
of the 1legal pr ivinecrinp |[FeTsC A hcaats ecsu,r rleengtilsyl agtoi ve ac't
change the go¥erning standards.

Some observers have advocated3®Revente
1

vgofl moduwt
proposals to alter the FTCA have 1inc de

0
d, among

T carvuktgtain categories of <c¢claims, cases, or
does nd&t apply;

the FTCA’”s statutes of limitation).

332 3ee, e.gUnited States v. Kwai Fun Wong, 135 S. Ct. 1625, 1638 (2015)etlSitates v. Gaubert, 499 U.S. 315,
324 (1991); Feres v. United States, 340 U.S. 135, 146 (1950).

333 SeePetition for Writ of Certiorari at i, Evans v. United States, Ne1516 (U.S. May 4, 2018) (asking the Court,

among ot her thi n garprecedentapplyingitheifcsefjofiduyictionexceppion to thE=TCA] to

government employees acting on the oplkvangNNoi I¢15a6l(Ocl. evel ”); Or
1, 2018) (rejecting this dent)Geenladdnited States v. Johnsah,i481W.St6Blg Cour t > s
692 (1987) (reaffrmingthBeresd oct rine’s continued validity).

33%gSee,egohnson 481 U.S. at 686 (“This Court ha§eresbarvNor deviated
has Congress enged this standard in the close to 40 years since it was articulated, even though, as the Court noted in

Feres Congress ‘possesses a ready remedyPereg3d0UaSlatE38 a mi sinte
(1950))).Cf.JohnR.Sand&Gavel Co. v. United States,staeferisisy. S. 130, 139
respect to statutory nterpretation has ‘“special force’”” b
interpretation, especiall yl nwh etrhea t*“ Gonntgerrepsrse thaatsi olno)n g( qaucoqtuiineg
Credit Union, 491 U.S. 164, 1723 (1989))).

335 Seee.g, Maj. Deirdre G. BrouAlternatives to the Judicially Promulgat&gresDoctring, 192MiL. L. Rev. 1, 79
(2007) predictingthat Congr es s, mnot t he jrerabdocrinesifritysto bevalimhidateétt)i.s mant l e t he

336 See, e.g.Rosky,supranote44, at 962 (arguing tit, in order to promote uniform and fair results in FTCA cases,

Congress should add “a new, separate provision” to the FTC
torts of law enforcement officers are governed by a federal scope of empkayree rather than by the law of any

particul ar st a tPax’Militaris: ThkelhesesDbctrine arfdihe Retentipn of Sovereign Immunity in the

Military System of Governanc@l GEo. WAsSH.L.Rev.1 , 4, 82 ( 2 0 0 3Fpresfoctingwas ng t hat “t he
fundamentally flawed from its inception on both a constitu
amend “the FTCA to wedfaiffieddmitnljatriemnsl p GeBoatkkveltniped e d fr om t he
States, 914 F.3d 1199205 (Ci r. 2019) (suggesting that Congress could 1le
limitations for plaintiffs under the age of 18 until they reach the age of majority).

337 For instance, the 1¥8Congress recently enacted the John D. DingelCdnservation, Management, and

Recreation Act, which provides in relevant part that the F
individual[s] carrying out a privately requested good Samaritan seatth e c o ver y mi s s i otnPL. pur suant t
1169 § 9002(b)(2)(C) (2019) (codified at 43 U.S.C. § 1742a(b)(2)(C)).

i
i
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1 expanodri mgarrowisngdd fhieteihtphiC&F—ewhfi c h, as
discussed above, is presently relatively br o
contr¥esnodr s ;

T amnd28gU. S. C. § 2680 to create new exception
waiver of sowvereightemmanitvygthgdiofrpy, broaden,
eliminate existing exceptions.

Proposals t o ’sc hsaunbgset atnhtei vFeT CsAtya mjduacrsd si oinmp It ihcaatt eC opr
may wish to consider. Ons owmai heamdagf bsr owaeareeamii jmng it th
enable a larger number of victims of government
federa’beoucould coneotmhd amdtl gyl i amawemts of money
must pay to tor*and ael xmdfocmetirscheagtaesh . year about )

extensive litigation might have on the ability c
their ot*iCan weurtsieelsy,, nas riomvmwmnrgi tt h ewdiTWeAr coul d r
numbeof private individuals bearing**bhe costs of

could result in a co¥andaddagsadse the pPatidrtdi S8t a
interference wih federal operations.

338 For example, the 1¥6Congress enacted the Consolidated Appropriations Act for 2019, witigidgs in relevant

part that “an eligible individual who is employed in any p
1965 . . . and administered by the Forest Service shall be considered to be a Federal employee for purposes of [the

FTCA] .S&eP.L. 1166, 133 Stat. 13, 247 (2019).

Other bills pending in the 1¥8Congress likewise propose to expand the scope of entities that qualify as federal

employees for purposes of the FTCee, e.g TALENT Act, H.R. 2944 116" Cong. § 2 (¥ Sess. 219) (proposing

to deem any “ e mJedtas grgarizatiorfwhais gssigned to & Bepartment of Defense organization

under” the proposed legislation “an employee of the Depart
Federal Funithg to Benefit Sanctuary Cities Adl.R. 1885 116" Cong. § 2(b) (T Sess. 2019) (proposing to classify

certain state and municipal offio€frsheehplioyets Gozadnmganhnt
purposes of the FTCA under specified conditions). As of the date of this report, at least one such bill has passed the

House of RepresentativeSeeDamon Paul Nelson and Matthew Young Pollard Intelligence Authorizaiidfor

Fiscal Years 2018, 2019, and 20BDR. 3494 116"Cong. 8306 #Sess. 2019) (proposing to deem
of a privatesector organization who is detailedtoametent of t he intelligence community?”
th[at] element for &dealsiqamon PauldNelson and Matthew Young Rollard )intelligence

Authorization Act for Fiscal Years 2018, 2019, and 2(®01589 116" Cong. § 304 (1 Sess. 2019) (companion bill

pending in Senate).

339 See supr&Employees and Independent Contractors

340 See, e.gTribal Law and Order Reauthorization and Amendments Act of 281810 116" Cong. § 104 ( Sess.

2009) (“While acting wunder the aut ho r-DateymingtiomandEeutatiiny t he Se c
Assistance Act . . . contract or compact, a tribal law enforcement officer shall be deemed to be a Federal law

enforcement officer forpurpess o f . . . t he HR.TI2AIE"Cong. § 684(a) HIeSs. 2019)t
(providing that, for the purposes of ttedkStalest@Cmanagéot ny acti on
allow the use of Federal land for purposes of target practice or marksmanship training by a member of the public shall

be considered to be the exercise or performance of a discr
341 Cf. Pfander & Aggarwalsupranote33, at 424 (noting that Congress enacted th
to victims of government wrongdoing?”).

3425eeRosky,supranote44, at 909 n. 48 (“This broad and basic federal in

encompasses a more specific intereisth e g o v diacal interesttin’the outcome of claims . . . . Payment of

judgments . . . comes from the United States’ purse.”).

343 SeeNiles, supranote16, at130Q

344See idat 1295 4rguingthatthé gover nment is a more appropriate candidate
negligent acts than the private citizen who sustains an 1in
345See idat 1300(noting potential c oncerns . . . about the integrity and solyv

346 See, e.gUnited States v. Johnson, 481 U.S. 681, 690 (1987) (opining thEethsdoctrine limits judicial
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Proposals t Ab b gJd tUe or Modify

(0]
Or particular proposal to amend the FTCA that h:
congressional attentiohetndooscaWhAmgdi sogs®ednaboovwj
t hFee rdeosc t rine s hields the f“ dienrjaulr igeosv etron nseenrtv ifcreonn
the injuries arise out of or are i"™° the course ¢
Opponemearsersgfie that the doctrine inappropriately

recourse f ®PCrtihteiie¢ ankap ddelbbedadsr. on FTCA suits creat
unjust results with respepariesstn vhmbdmembygrhowp
servicemembers who a¥%esvihosmstygppeseafialionbinens
removedhef comet funct P’ Smsmeo Membe r mP*joif d omgr es s,

legal coffmemtatbesefore advocat Fdrdeoscitnriinnaet itnog o1
allow servicemembers to pursue certdliCA.tort cl ai

113

interference in sensitive mislciitpalriyn ea fafnadi resf faetc tti hvee neexspse’n s(eq
v. Shearer, 473 U.S. 52, 59 (1985))).

347 Seeg.g, FeresDoctrined A Policy in Need of Reform?: Hearing Before the H. Subcomm. on Military Personnel

116" Cong. (2019) [hereinafte@019FeresHearing; The FeresDoctrine: An Examination of This Military Exception

to the Federal Tort Claims Act: Hearing Before the S. Comm. on the Judit@#yCong. 1133 (2002) [hereinafter

2002FeresHearing); TheFeresDoctrine and Military Medical Malpractice: Hearing Before the Subcomm. on Admin.

Prac. & Proc. of the S. Comm. on the Judicjg@@g" Cong. 9 (1986) [hereinaftdi986FeresHearing (statement of

Sen. Edward M. Kennedy) ( Wohawe had seliea heprings ondfleeesdb o ¢ tt thien ep.a’3)t. year

348 See supr&TheFeresDoctring”
349 Feres v. United States, 340 U.S. 135, 146 (19562 alsoe.g., Johnson481 U.S. at 692 (reaffirmingeres.

350 Seege.g, Richard E. Custiet al, Is it Time to Revisit thEeresDoctrine? The Disparate Treatment of Active Duty

Military Personnel Under the Federal Tort Claims A22J.L.Bus. & ETH. 1, 2 (2016) (criticizing what the authors
characterize as “[Fehesd opcattr Willke SlpnanotgaB4, at 382(arduingttlatieeres* has 1 e d

to unfairness between c¢ivil isupranote335datdtmainidining that[phéFetehr e mi 1 it ar
doctrine. . . is too broad in scope and goes beyond protecting

351See, e.gWillke, supranote284, at 26364( “ Thr ough t he appl i c aFerésdoatrine,f the judici
female service members who suffer injuries during pregnancy or the birthing process as a result of military medical

malpractice are barred from seeking recovery undeiRh€A] and, depending on the jurisdiction in which the

negligent medical treatment occurs, their children may also be barred from seeking recovery for the injuries they

sustain as the result of the negligent prenatal medical <ca

352G5ee, e.gHershkoffsupanote4dd, at 219 (maintaining that “[t]he combined
battery with the=eresDoctrine creates a toxic brewrfo ¢ 1 ai mants . . . who allege c¢claims
Ann-Marie WoodsA fiMor e Searching Judi ci al -MiitargSexual pssaultClaims Justi ci ab
55B.C.L.REv.1 3 29 , 1331 (2014) (ar gui n garytséxaatassault, itiferesdoctinreunt 1 es s  vi ¢
has c¢closed the doors of civilian courthouses?”).

353See, e.gTurley,supranote336 at 57 (describdmlg ¢phermiidlonsarys s“meldl ater a
functions oilat3B3d(2003) 1 datguiyd @ ;t hat “intentional torts 1ike a:
definition unrelated to any legitimate military function?”)

354 Seeg.g, 2002FeresHearing 1 (statement of Sen. Arlen Specter) (opiningfees* has produced anomal ous
results which reflect neither the will of the Congress nor

3%5Seeg.g, Daniel v. United States, 139 S. Ct. 1713, 1713 (2019) (Thomas, J., dissenting frenithetcertiorari)

(opining that‘Fereswas wrongly deided and heartily deserves talespread, almost universal criticistinas

received (quoting Lanus v. United States, 570 U.S. 932, 933 (2013) (Thomas, J., dissenting from denial of

certiorari))} Ortiz v. United Statesex rel.Evans Army Cmty. Hosp., 786 F.3d 817,81800i r . 2015) ( “In the n

13

decades since its inception, criticism of thecaledFeresd o c t r i ne h as bcertcdismissedt3d 8. €tmi ¢ . 7 ) ,

1431 (2017)Ritchie v. UnitedStates, 733 F.3d 871,878"@i r . 2013) ( “We <can -cteitddnk of no ot
doctrine which has been criticized so stridently, by so many jurists, for solong feeréisd o c t r i ne] . 7 ) .

356 Seege.g, Brou,supranote335 at 72 (arguing thatthiéeresd o ct rine “is t oo dupranatel in scope”)

33 at 4, 82 Feresdgairinenvas fundiamentally flaved from its inception on both a constitutional and
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SupporRerhemasvef i nstead urgekerdwsxgreanse ttm ne¢taicmrtrl
for®T.hese ¢ ommen ttahtaotr st hceo nafbeonddost t o nne f wohé&éd 1 ead
military lawsuits that wonddyhewden, vdrycapgbhens c
effect'PSapposters further maintain that entert ai
ainst the United Stat’ssewpubdrento®menetheyghbi

f

ag

Some who Fepdessattr itrheee mamg uttle dbdagrts s er vi c e me mber s
suitnhge UniwuvuadeB8tahes FTCA for injuries they susta
Ferdeoses not necessarily leave servicemembers wit
the circumdtasacescemambeers may be entitled to ce
stat®htes.

ngress has periodically held hearinfgares asses
ct*¥Tme . House Armed SeBSubcesmmCo nPoeertsvoanenMill i t ar y
nducted the most recent ®% f those hearings on /

aut horize servicemembers
optibasiens Hayp emadmpaled o wCor
tort suits against the Ur

Congress desi t
a
1
overn FTCASBAlatwesruniattsi vienliyt,i aitne
n
S

res
tes, 1t has sever
vicemembers to fi
erequisites that g
abrFoegreenst n gel y, Co
ly certain injurie
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grvad scse meambled sa ltloowuse t he Un
arising from military ser\
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”

statutory basis and suggestin gthatonlycomb@telated injuriessarea me nd “t he F
exempted from the Act”).

3%7Seege.g, 2002FeresHearing3 (st at ement of Paul Harris, Dnaiptaining Assoc. At
that“the Feresdoctrine continues to be a sound and necessary limtdnTh€ A s wai ver of sovereign i
essential to the accomplishment of t hPaulfkgleylmn Detensgdfs mi s si on
Feres:An Unfairly Maligned Opinion60Am. U. L. Rev. 393, 395 (2010fhereinafter FigleyUnfairly Maligned

(arguing that‘the Supreme Court correctly decidedBegesc a s e in 19507 ) .

3%81986FeresHearing2 0 (st at ement of Robert L. VBedals@@dFeres Deputy Assis
Hearing4 (statement of Rear Admiral Christopher E. Wep{entending hat “all owing service membe
suits” against the United States under the FTCA would “int
[the military’”s] operational readiness?”).

359 1986FeresHearing21 (statementof Robelt. Wi 1 1 more, Deputy Assistant Att’y Gen

360 SeeFigley, Unfairly Maligned supranote357, at 453 (arguing that fulpanoplyc e me mber s |
of service member s 2002ketesHeasingx: r@sitsd t dmerretf id S "Pagul Harris, De
Gen. , Dep’t of Justice) (“[T]lhe military service does not
uncompensated. Coress has attended to such injuries or death through the creation of an efficient and comprehensive
compens at i daan M. Bernotd-airneds)and-aregsic]: A Critique of the Presumption of Injusticé4

WasH. & LEEL. Rev. 51,697 0 ( 1 9 8igemen(alte8dy enjoy greater access to federal relief for most injury [sic]

than do all other federal employees; equity does not compel exacerbating this disparity by revoking or limiting

Feres ”Fpr.an aalysis of the statutory benefits to which injussvicemembers may be entitjegeCRS In Focus

IF11102,Military Medical Malpractice and the Feres Doctriney Bryce H. P. Mendez and Kevin M. Lewis

361Seege.g, 2002FeresHearing1-133;1986FeresHearing9 (st at ement of Sen. Edward M. Ken
period of the past years we have had seven hearingsBerid®l o ct r i ne . ” ) .

362 See generall019FeresHearing

363 Sege.g, Nicole Melvani,The Fourteenth Exception: How tReresDoctrine Improperly Bars Medical Malpractice
Claims of Military Service Memberd6CAL.W.L.REV.3 95, 433 (2010) (“Congress should
exceptions specifically enumerated infR@CAjJar e t he only 1l imitationdodiltwtm active dut
bring suit for injuries sustained from the negligence of g
include Section 2680(j), which, as discussed absee supr&The Combatant Activities Exceptipni” pr es er ves t he

United States’ sovereign immunity against any claim arisi
forces, or the Coast WG 82H3()during time of war.” 28

Congressional Research Service 39



The Federal Tort Claims Act (FTCA): A Legal Overview

l pr#Asiaaea. alternat ifvlee dtgoe da ultihtoirgiaztiinogn fauglali n s t
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To that end, Congresd elga splrpo¢pioiosaidni gc aflelr yen®i dnit fryo dtuhcee
t’%¥Mmst rthenHbwyse of RePececticamt h3iNeefopnasked

eAnusteh or i zat i on Ac ¢ Adwohri cFhi,s csaulb j Yeecatr t200 2v0a r i o u s
requisitesme whar [ds Jaudathotri & eAr me dt oF obrrciemsg of t h
famsainst the Unheed TEAaf‘esi dathggenegbigent or
wrongful act or omission in the perforthance of r
rendered at certain miP%Atsa rof mehdei cdaalt et roefa tttheimst rf
and Senate are rtehbheoilrvimegs pld dtfiedt nwerssiimns of the
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Private Bills

In addition to proposals to modify the FTCA itse
legislation to compensate individual tort victir
recofurrsm the United States u@Gadmrge g#seet &Fdl CtAhd nFTCEA
in part to eliminate the need to pass private bi
gover ha@@dngress still retainsllssomef afftt hsoor ideys itro
Thus, rather than amend the FTCA to expand the u
States wildl be liable to tort claimant s, s ome ha
private bills toucenmpprssoaspartgcobps oihj per s ot
lack recour s &'Tuon dtehra tt heen dF, T (CCho.n‘prr osvs dleals coampaesisart
[to plaintiffs] in situations where the courts ©
provides®no relief

364Seee.g, 1986FeresHearingl 1 (st atement of Sen. Edward M. Kennedy) (“Th
medical malpractice in peacetime, for hombat related medical damages . )Melvani, supranote363 at 434

(“Tf Congress 1is unpr ekereadectine,titshouwdmanthe vetytleast rgscirndthe doctrindfort h e
medical malpractice claims. ”).

365Seed2 U.S.C. 88 300a&-300aab.

366 See generallielissa Feldmeiert War With thé=eresDoctrine: The Carmelo Rodriguez Military Medical
Accountability Act of 20090 CATH. U. L. Rev. 145, 14849, 16266 (2010) (surveying bills that Congress introduced
between 1985 and 200%ee alsd.ewis, supranote276.

367H.R. 2500 118" Cong. § 729(p(15 Sess.).

368 SeeNational Defense Authorization Act for Fiscal Year 20201790 116" Cong. (F Sess. 2019) (version

engrossed in Senate).

369 See supr&Background

37105eeFuller,supranotel7,at37879( “[ P]ri vate bills..tWhikbwynomearseasywor from dead

commonplace, it remains possible to obtain private legislative relief-tedgossibility that should not be forgotten in
discussions of the FTCA and its scope. ”).

31 SeHershkoff,supranote40, at 243 (“1 suggest reinvigorating a c¢laiman
whenever a claim is not cognizakiaeder the FTCA-a result that is not foreclosed by the current statute but the
practice 1is virtually dormant. ”).

372 ongstreth supranote161, at 400 n.11 (listing examples).
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