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Federal law contains a wide variety of disclosure requiremieictsdingfood labelssecurities Legislative Attorney
registrationsanddisclosures about prescription drugs in diteetonsumer adveging. These
disclosureprovisionsrequirecommercial actors to make statements that ttlegrwisemight

not, compelling speech and implicating the Free Speech Clause of the First Amendment.

Nonethelesswhile commercial disclosure requirememayregulde protected speech, tHatt

in and ofitself does notender suclprovisions unconstitutional.

April 23, 2019

The Supreme Coutthashistoricallyallowed greater regulation of commercial speech than of other types of sfeeehat
least the midl970s,howeverthe Supreme Court has beatreasingly protectivef commercial speecirhis trend, along

with other developments in First Amendment law, has led some commentators to question whether the Supreme Court might

apply a stricter test in assessing commercial oéscke requirements in the near futidenethelessgjoverningSupreme
Court precedent provides that disclosure requirements generally rexssggudicial scrutiny when they compel only
commercial speech, as opposed to noncommercial sdeggational Institute of Family and Life Advocates v. Beceaa
decisionreleased in June 2018, the Supreme Court explained thatappked a lower level of scrutiny to compelled
disclosures under two circumstances.

First,the Supreme Court has sometimes uphelgslithat regulate commercial speech if the speech regulation is part of a

larger regulatory scheme that is focused on conduct and only incidentally burdens speech. If a law is properly characterized

as a regulation of conduct, rather than speech, thmayibe subject to rational basis revieavdeferential standard that asks
only whethetthe regulation is a rational way to address the proltfawever, it can be difficult to distinguisipeectrom
conduct, and the Supreme Court has not frequently im/tiie doctrine to uphold laws against First Amendment challenges.

Secondihe Supreme Court hasmetimespplied a lower level of scrutiny to certain commercial disclosure requirements
under the authority of 2985case Zauderer v. Office of Disciplimg Counsel In Zauderer the Court upheld a disclosure
requirement after noting thtte challenged provision compelled ofifgctual and uncontroversial informatiabout the

terms under which . . . services will be availablEhe Court saidhat undertie circumstances, ttservice provides First
Amendment rights were sufficiently protected because the disclosure requiremérgagamably relatédo the

governmeris interestin preventing deception of consumé&rksower murts havegenerallyinterpretedZaudererto mean

thatif a commercial disclosurgrovision requires onl§ffactual and uncontroversial informatidbabout the goods or services
being offeredit should be analyzed under rational basis review. If a commercial disclosure requirensembtopealify for
review undeZauderer then it will most likelybe analyzed under the intermedistandardhat generally applies to
government actions thatgulatecommercial speech.

Some legal scholars have argued that recent Supreme Court casgydpsts the Court may subject commercial disclosure
provisions to stricter scrutiny in the futymgther by limiting the factual circumstances under which these two doctrines apply
or by creating express exceptions to these doctrihasourt applies heightened level of scrutiny, it megquire the

government to present more evidence of the problem it is seeking to remedy and stronger justifications for choosing a
disclosure requirememd achieve its purposes

Congressional Research Service



Assessing Commercial Disclosure Requirements under the First Amendment

Content s

) T A S o 0§ B O A TR 0 o DU PRPPPPPTTR 1
First Amendment Pr ot e c.t.i.an..of..Comme.r.c.i.a Speech
Regulation of Speech Incidental..t.o..Regud atory Sc
Regulation of..Sp.e.ec.h..as.. . Spe.echo .. 10
Three Level.s..of  S.clalt .l ny.o i, 11
ADPDP L ¥l B @ dii@Ziaiii e e 12
Supreme Cour.t...Pr.ec.e.dento . 13
De f i nZianugd Bar 8 € 1..0..8. 018 iiiiiiiiiii e 15
Z G U d B E ¥ o8 Wittt e anenr e 20
Hei ghtene deSttamda tHh@ S toBic.. 1. 0.t do D Yoeeieeeeeeie, 25
Considerations.. ..o C0n g . 8 S 31

Contacts

Aut hor ) T 0 YOO e 1 DO S T o YO0 o W 33

Congressional Research Service



Assessing Commercial Disclosure Requirements under the First Amendment

Introduction

Di sclosure provbommensibhabtctegumnite convey specif
consuoncecruspy an uneasy and shiftingThdpiarcet in Firs
AmendimEne¢ee Spekperho ttGhecatuss e ghts twe hkpmatkgp h s?p e a k,

anadt least outside thecoogdmxdnbffgamynmgawe rad mesmpte
action tshastpldcoodiepe&lly prte me Court in 1943 d&escribed
protection agains“fizgedcdpstbedinpeech®anstitutiona

Accordingly, gmavnedrantpiemmgcgheanaetreaolnlsy s ubject to stri
couatndd will“hé¢yuplietde government proves that t
compelling “&Htoawteev eirnt etrhees tCsoourt has also long acc
require aeommesctitoal maket cxeadms nmadfs Empgge ¢hat
can compails clgea sewneeans t hose i nvovlitihmgtpratnedtnegd asf p
the First’” Amendment

Commercial disclosure requitrwetmeamtasil nhsapvaenuttlianmyg el y
because, historically, commer ci al speech has r1ec
than ot BEhe spe s tha menthoirtey fteog el ¥t € ¢ o rhmesr cbieacln s p e ¢
Inked to its PYeogardealt ea ctommer@Fhus ,t rmmtswictth sotnasn d i n

1U.S.ConsT. amend.  Congress shall make no law. abridging the freedom of speech .. The Free Speech

Cl ausamongthedh d a ment al p e liberties prdtectediby thetdwe proaesk clause of the Fourteenth

Amendment from impairment by the StateSitlow v. New York, 268 U.S. 65666 (1925).

2See, e.gWooley v. Maynard, 430. S. 705, 7 leSsight(ofifreeddm)of totight Protécted by the First

Amendment against state action includes both the right to speak freely and the right to refrain from speaking at all.

3See,e.g. Ril ey mofth&Blind 4BU.5.481798(1988)( hol ding that statse law compel
subjecttoex ct ing First Amendment scrutiny”).

4W. Va. State Bd. of Educ. vlftheRisanyéixedstarin odrconstitUtiortal. 624, 642 (
constelldéion, it is thd no official, high or petty, can prescribe what shall be orthodox in politics, nationalism, religion,

or other matters of opinion or force citizens to confess by word or act their faith therein.

5See, e.gNat'l Inst. of Family & Life Advocates v. Berra, 138 S. Ct. 2362371(2018)[hereinafteNIFLA].

6 Reed v. Town of Gilbert, 135 S. Ct. 2218,2226 (20T5).e Supreme Court has sometimes des
tail or ed?” exactingFnidrasrtd Aamse n“d nRilay, 487 ¥.6.ratu798i(aphasis”added) (applying narrow

tailoring requirement to compelled disclosure of noncommercial speech). In a recent case involving compelled
subsidization of commercial speech, however, the Court di s

def ining “exacting” scrutiny as *thatrightbe thaughhiaapplyiowiside t e st t han
the commercial sphereJanus v. AmFedn of State, Cty and Mun Emps, Council 31,138 S. Ct. 2448, 24645

(2018). Rather than requiring mnarrowly tailored means, the
the government to show that imeanssignificaatly less testrictvecoh nnot be achi e
associational freedonisld.at 2465 (quoting Knox v. Serv. Emps. Int’”1 Unio
(internal quotation mark omittedif, e, Davis v. FEC, 554 U.S. 724, 744 (2008)
appliedtodisclos¢r r equirements for political c on tsubstantialtrelations , as 1 e q
between the governmental interestand theirdotmi on required to be disclosed” (quoti:
64 (1976) (per curiam)) (interhquotation marks omitted)). Although this report focuses on compelled disclosures

rather than compelled subsidies, it will nonetheless follamus s use of “strict scrutiny” to r
tailoring required outside the context of commercial she&he report does not discuss the possible application of a

113

distinct exacting” scrutiny standard to commercial disclo
7 SeeZauderer v. Office of Disciplinary Counsel, 471 U.S. 62%1(1985)

8 See, e.gOhralik v. Ohio State Baks s > n, 436 U. S. el 4.laye aflordéd cqmmerdiag speech‘a|[ W]

limited measure of protection, commensurate with its subordinate position in the scale of First Amendment values,

while allowing modes of regulation that might be impermissibline realm of noncommercial expression. .

944 Liguormart v. Rhode Island, 517 U.S. 484, 499 (1996) (plurality opirsee)also, e.gid.a t  5VWhén a(State

regulates commercial messages to protect consumers from misleading, deceptive, ovagaiesgpractices, or
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fact that commercial dis ccloowrutrse geenqeuriarlelnye nhtasv ec onr
such provisions unaaflarshitecomd.t 68 feapd oyteidny e s s
rigerenandards to evalwuate such provisions.

The precias ec’eRnirtrtusrte Aomfe n d me nt anal ys icsh a rhaocwteevre r ,
of the disclosutltareqgqant edneaits iadnd,i stshie ] Sulp raennde
expl ainecdasietss opnr.Johrir ss t s ushajhiedc Hfahsmrtit pihte 1 d s o me ¢ o mm
disclosure 7t equbmndmedn tosn Ityh aitn ctiadregd@ hailsl yr ubburridce n
l1ikely ontlhye adpipsicileosispiafret pa fo va sleagtmigleag o c mmenec i a l
cond4fc tt he di s climssurreeg dptsgoteved s H o#t%i ts pme egchlt, be subj e
either to intermediate scrutiny, Hosr at ogover nment
something closer toditlsasipormeavli sbi aosni sq urael viifei ve,s iffo rt h
t he Supr’edneec iGsdiawormd e r er v. Of fi cé’SwfmeDiosfc itphlei nary
Codusr tr eccacsmets , hoswegigers,t chch vtehat in certain circums
requir e nbeen tssu bmabyt ened ®hetr gtiny.

This begiowrst with a short background on how court
under the First Amendment, then reviews 1n mor e
analyzing the constitutionality of commercial

First Amendimeati &n of Commer ¢ i

Supreme Court precedent explaining the applicati
disclosure requirelhentCouirs mdlda mipwerley yra ®d iyt hol

commer ciwds spertenhmd @the ¢utmidoer t he First Amendment

requires the disclosure of beneficial consumer information, the purpose of its regulation is consistent with the reasons
for according constitutional protection to commercial speech and therefore justifies less than strict neview.

10 5ee, e.g.Caroline Mala CorbinCompelled Disclosure$5ALA. L. REv. 1277, 1283 (2014Bee also, e.gMolly

Duane,The Disclaimer DichotomyA First Amendment Analysis of Compelled Speech in Disclosure Ordinances

Governing Crisis Pregnancy Centeasd Laws Mandating Biased Physician CounselB®CARDOZOL. Rev. 349,

375 (2013) (arguing t hisatcrudiahtaokin consumer protéctow legislationfbecauseitu t i ny
allows the government to regulate communications for their titutis, preventing consungefrom being misled or
deceived”) .

11 See, e.gNIFLA, 138 S. Ct2361, 2372(2018)

2d.

13 See generally, e.gSorrellv. IMS Health Inc., 564 U.S. 55867(2011)(“It is true that restrictions on protected
expression are distct from restrictions on economic activity or, more generally, on nonexpressive conduct. It is also
true that the First Amendment does not prevent restrictions directed at commerce or conduct from imposing incidental
burdens on speec¢h.)44 Liquormart517 U. S . a States te@ulatioft df the] sale of goods differs in kind from

a Statés regulation of accurate information about those g&ouls.

14 SeeNIFLA, 138 S. Ct. at 2373 (holding compelled disclosure likely violates the First Amendment inqaarseoé

was not tied to a broader scheme regulating commercial conduct); United States v. Unite8320dS, 405415

(2001)( It contrast to the program upheld[@lickman v. Wileman Bros. & Elligttnc.,, 521 U.S. 4571997)] . . .,

there is no loader regulatory system in place here. We have not upheld compelled subsidies for speech in the context
of a program where the principal object is speech itsglf.

ISNIFLA, 138 S. Ct. at 2374.

16 See generallent. Hudson Gas & Elec. Corp. v. Pub. S€re mm’> n, 447 U.S. 557, 566 (1980)
generally applicable to evaluate government infringement of commercial speech) [her€eaftat Hudsoh

17471 U.S. 626, 651 (1985).
18 See NIFLA138 S. Ct. at 2375.
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Virginia State Board of Phar ma¥%Tyh ev.CoMlirrtg i hnaisa dGeift:
commercial speech ddoaéasonmdbebythanspeephbsthat comr
transaend@®@mpr ersesliaotned solely to the economic 1int
audi®ddé rginia Boar d hoef aCPodeaokthnaccsyp ¢ a t h wa s

pr ot daittdelds,o0 emphasized that the First sAmemlmdment

spefkh particular, thénocoubttos@loedet hme¢nt tr fgukasn
“f aTsspee e ¢ h, or even of ¢ Odnenceerpctiiavie s@re encihs ltehaadti nigs.

I subsequearthte apesxpt] avih freedgul at i 6 n ut &’fiasd smeosrese
readily allowed in theg zont¢wimphhoend ctoymphAesr cafa ls sepee
F iurssutp FAonyeencdtms¢ m w t h f ul nseedetht er encour a
ed &@©nHerbbustcdgiuztr e dfgourl attritntgh ftull @me s s

I ar@mdesdisr amll y kiefbhei chaiont s es pcoonntnaenreciitayl s p
gener a l ess 12%Iknesltye ahdoyc ebiktc sipsmn ¢ d mebad. by a

mme r cd A1 ni nptheart i cuf a partdboauvkbansadvenbjsemenht
e public | &axtkd ocompthats tvemnitfiyont he c¢cl aims, the
governmbhatvemayf meanm aban d.Ftnoc e r n s

Four ayfetagrgsi ni a Boar,d ionf 1P%8aOr,matchye Supreme Court s
generally gso vaenranlsy sai sc ooufr tgover nment Kewsuntrundétions
Hudson Gas & Electric CorPThev CoRuhbidd riStateixpd ado
commerciehjdpssceh "grhdantelcetrivotnbon ai ty guaranteed
expr ePAfitomr e mphhaats i Fziimmsgt Amendment prosection fo
based onathenahfbomct’'t ba €Q€buadherntdsbhhgbe no
constitutional objection to the suppression of c
the public abo¥Ac darwdiun glay,t htiliet ygowretr nlnelhd may pr
““orms of commmenilc&k®tgognhhe debbit€ast hwmenl It oasi nf or m
““ommercial speech Bluataed t diceoi nrnkeugngidchatteicotni viist yn e i

19425 U.S. 748762(1976). Seealso,e.g. Fl a. Bar v. Went f o Constitujonabptotectian. S. 618,
for attorney advertising, and for commercial speech generally, is of recent vinjage.

20425U.S. at762 quoting Pittsburgh P orHumarRektionsyl3 URSi376 385 ur gh Comm’ n
(1973)).

2l Central Hudson447U.S.at561Ad ver t i sing is the quintessenotalal example of
commercial speech is advertising J e nni f e Compelled Bpeach undenthe,Commercial Speectribec

The Case of Menu Label Lawi® J.HEALTH CARE L. & PoL’y 159, 168 (2009)Accord, e.g.Duane supranote10, at

375.

22425 U.Sat 770.

23|d. at 771. As discussed beloimfra note155, the Court has said that outside of the commercial context, at least
some false statements are protedtgthe First Amendment. United States v. Alvarez, 567 U.S. 709, 718 (2012).

24 Bates v. State Bar of Ariz., 433 U.S. 350, 383 (1977).

25See, e.gNew York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964).
26 Bates 433 U.S. at 383.

271d.

281d.; see alsoe.g, In reR.M.J., 455 U.S. 191, 2023 (1982).

29447 U.S. 557, 566 (1980).

30|d. at 563.See also, e.gBates 433 U.S. at 381 (stating that overbreadth, a sppeatiective doctrine, is not
applicable 1in t h eacontextwhereisnobnecessarydofurther iis intendeg pbjectiye.

31 Central Hudson447 U.S. at 563.
321d. at 563-64.
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mi sl eading nor rel’thedgd vdse mamchtaimotfnu li sa cstmibvjietcyt, t o
scr wtUnn€ant ral’s Hunlts@wmme dtilnd eg o v eammninea nith antu stthepr ov
goversmemt ‘Buds tt,’amidi ¢ lh at t'dier er cetglu¥lt dataditvoannmncteesr e st a
i$hot more extensive thaamss necessary to serve

TkCent ralt edsidchstdmues to govern the constitutional
infringe on cHdomwmevein,alispeercthain circumstances,
its commercfial icsh airnaccxtterwictalib loyt hienrtweirstewifiiteldl y pr ot
And more, geame amémbers of the Supreme Court have

ceebbadtde goreicceailvley 1 ess pr ot ect isomng guensdteirn g hteh aFti
east s o mien fcriirncguenmset natnsc eosn, ¢ o mme r ¢ i a l speech s
c t*®Gocmrmietnitnayt.ors have pointed out that, as a
sions have increasingly struck down’, rtather

> Aan e on
Cra) o - =g
o =
— e —

selevant to the discusjsuidegm do fl edgiasl ¢c hsoctshendl ea rrse chwai
t htatCcourt may be athceosnttienmngt tnheeu trroallei toyf doctrine w
commerci #As spegather al “mantbamid di ft hae Isaew sies t hat i t
““arfgsgpeech based on it’ tcovmthinibea tsiubTehwed ntt @nts t r
Supreme Cofleéedstat Edadwhante fgau G isltoinasbm s te da pi pfl iiets t o

particular sptoephcbdcaaomssoed ©ohet hef“indnenaotor me s s
bé ustified without referenc¢tdtdé i“hdwpvdadehy of
the goveeamend of disamessmgat | whit*hDipshcelcohs]urceon ve
requirements are gemaesad, ygicoan itdleate dt tomnmtreaaquir
speak a certautns mbdes stalge ,camdleneral yconigger the
strictMIstermrttrianly . FhuodwseSne p t €Eanderestp 1 ai ned that in the

331d. at 564.
341d. at 566.

%Riley v. Nat’>l Fed’n of tButef, aglBolgedv, Yodn§sDrugs.Ptds. Corp.,1463 796 (19 8.
U. S. 60, Advertisers shdultl hot hie permitted to immunize false or misleading product information from
government regulation simply by including references to public issyes.

36 See, e.g.Thompson v. W. States Med. Ctr., 535 U.S. 3578672 0 0 2 ) ( n severahMembers af the Court

have expressed doubts about@entral Hudsoranalysis and whether it should apply in particularcasea nd ci t i n g
examples)Lorillard Tobacco Co. v. Reilly, 533 U.S. 5258654 (2001) (same). More recentigjterating his previously
announced views, Just ineverbé&eh pensuaded that theredsdny bdsia in thehFist h a s
Amendment for the relaxed scrutiny this Court applies to laws that suppress nonmisleading commercial’speech

Milavetz, Gallop & Milavetz, P.A. v. United States, 559 U.S. 2295(2010 (Thomas, J., concurring).

37 See, e.gMartin H. Redist& Kyle Voils, False Commercial Speechdthe First Amendment: Understanding the

Implications of the Equivalency Principl25WmM. & MARY BiLL OF RTs. J.765 766 (2017)see also, e.gAm. Meat

Inst. v. U.S. Defi of Agric., 760 F.3d 1843(D.C. Cir. 2014 Br o wn , J . [Thedleastrajectony ofthg ) (

Supreme Couts jurisprudence is toward greater protection for commespiagch, not less.jhereinafterAMI]. Cf.,

e.g, Note,Repackagingauderer130HARV. L. REV.972,9737 4 (2017) (arguing that it is “nc
courts have become more protect haveebeen §enerotmiegigdaturesinl s peech be
applying the standard set outdaudererto upholddisclosure obligations imposed on commercial agtéts but not i ng

that this might be changing).

38 See, e.gLee Mason, CommenGontent Neutrality and Commercial Speech Doctrine &ed v Town of Gilbert,
84 U.CHi. L. Rev. 955 95758 (2017).

39Reed v. Town of Gilbert, 135 S. Ct. 2218, 2226 (2015).
401d. at 2227 (quotingVardv. Rock Against Racism, 491 8. 781, 791 (1989)alteration in original).

“Riley v. Natl’ilndF,e d48n7 oU. St.he78Bl, 798 (1988) igshbjetttbi ng that a
exacting First Amendment scrutiny”). The govexanment had arg
r e q u i rtkanpeofessional fundraisers disclose tteptial donors, before an appeal for funds, the percentage of

charitable contributions collected during the previous 12 months that were actually turned over t6-ctegitjated
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commer ci drle guleactcihon”i e f pietr WA d ., haneme nt at or s have
point édheouvte,ry category of -bammdr *hakgopygech 1is

net htehlee sCso,urt hasr tsairmcrtke glwlwamt i ons that prohibi
lely because itYsugegetdé¢nmgi £« hat mmomdciealt neutr al
e commer*dnal tspROSdradedé¢isvon,] MSh eHeSaw pt the mel n@o ur
ns itdheer ecdkons t it ut ipmal iigthya rionfagcai esst aftreo ml adw s ¢ 1 os i 1
armacy rtrecords PAfrt enarkbesdmwgi pa fetphmastwesndth e 1 a w i
e abkaesre d restrictions on’ctolvee r semdl teif/o findgir sCol vorstu r e ,
ncl uded t Hdaets itghnee dl atwo wansp ebsaes ead sbpuercdiefni co,n cpornottec
pr é8bseicoamnuse it applied specifically to market: i
nsequentwhy, s twlhee lgahwt te nl e & cji*ndoiitcoiyiat hh e afidech g t
atburhkeened speech resulthbad] wisomhene® oopaombdmm
Ul timhowettyhbe, Court declined (deon tsraayl odBufdignaint d tved y
form of j u’dsihcoiualld sacprpultyi mbys c vyueaev, t het hawCduauariled
constitutionalCemustad Huviemwmnunder

A0 0 »nwT o —+w
50 X 0ot 50 50

only commercial speeckd.at 79 5. The Co ur tevenassning,witheutldediding, that suéhn g,

speech in the abstract is indeed mefely o m me wecdd ot bgelieve that the speech retains its commercial character

when it is inextricably intertwined with otherwise fully protected spgdchat 796 . Accordingly, the Co
[its] test for fddly protected expression.”

“2CentralHudson 447 U.S. 557, 564 n. 6 ( Icontnergial gpele¢hs ¢ pemniti f ¢ t he “t wo
regulation of itscontefit) . Ev e n i f tmadesucth amexplicit siaterdentdaotral Hudsonthat decision

does allow the government to discriminate at least against commercial pateishmisleading or unlawfuGee idat

566.Cf.R.A.V. v. St. Paul, 505 U.S. 377,389 ( 1 9 9Stajemay thpoad to regulate price advertising in one

industry but not in others, because the risk of fraud (one of the characteristics of commercial speech that justifies

depriving it of full First Amendment protection) is in its view greater tfieje. ( comitted). i o n

43 Amanda ShanoiThe NewLochner, 20168Mis. L. Rev. 133, 151 (2016)Accord, e.g.Consol. Edison Co. v. Pub.
Serv. Comm’n, 447 U.S. 530, 538 n.5 (1980).

44 See, e.gCity of Cincinnati v. Discovery Network, Inci507 U.S. 410, 424 (1993)a. Sate Bd. of Pharmv. Va.

Citizens Consumer Counc#i25 U.S. 748771(1976) In Discovery Network, Inc. t he Court otoryl ained t ha
d o e s Cisncatdgarieahbani oh commercial newsracks place too much importance on the distinction between

commercial and noncommercial speech, but in this case, the distinction bears no relatibasddeveto the

particular interests that the city has asserted. It is therefore an impermissiklen s o f resp®nding to the ¢
admittedly legitimate interest 507 U. S. at 424,

45 See, e.g.Mason supranote38, at 974-76.
46564 U.S. 552557(2011)

471d. at 563-64.

481d. at 565.

“ldat 567. The Court also said that “[c¢]ommepurpasetdé speech is
suppress speeth a n d fumyystified burdens on expressjofi  t h e s would rander ibunconstitutionalld.
at 566.

501d. at 566-67.In addition, the Court said that by targeting certain speakers, this law discriminated not only on the

basis & content, but also viewpoint, at least in practideat 565, 571. The Court has, in the past, been generally more

skeptical of viewpointiscriminatory laws than even contérdsed lawsSee, e.g.Minn. Voters All. v. Mansky, 138

S. Ct. 1876, 1885 (AB); Legal Servs. Corp. v. Velazquez, 531 U.S. 533, 542 (260Reed v. Town of Gilbert, 135

S. Ct. 2218, 2230 (2015) (stating that speech regulations may be content based and subject to strict scrutiny even if they

do not “discri misn’at.e Tahmeo nCgo uwr icwpdipt@iscriminatiah ist . Anaegregiods foim

of content discriminatioi. Rosenberger v. Rector & Visitors of the Univ.
51 Sorrell, 564 U.S. at 571Specifically, the Court a i d o $ustain the fangeted, contdratsed burdefthat the

disputed statuténposes on protected expression, the State must show at least that the statute directly advances a

substantial governmental interest and that the measure is drawmeeeathat interest.d. at 572.
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discussed i%thorshidfettiand mdellowgf content neut
trine holds spmméendi ali gdi fckbanbegfioregme mteime nt
chomstedhtbe tcooumspae htijdsy dvakpeak a "PArtlhieadtar mes
l e gals usgecgheosltaerd htahsat ISowar/  dauvrtxprleaswd ome od t
r @onwsr th ¢ r esakseiprt g c irsens ttroiwatridons on ,c eammecrec itahla ts p
isdba@aen mote sikeky down c¢commer*Hoawe vdeirs,cl os ur
Court did not Leprendil Huldosamlink @ ¢ heeb ¥ ecaacshe so f
g etshtaitn,g at deemtsrta [TsoHutdwoowa racd pdkfv erme vwiheewm a
llenged action would othebaised tegglgetori conraoft
kmdeed, lower courts analyzing commercial di
defentrals vHuplsioens t he appropriate standard of
y intermeétdveneinccasSeytdebtdded after

o w»n

ON©® O ©® - 0O ® ol

B v Bbe 0B
— R 0 IO 0T OO0

Regul otfi B peech I ncidental to
Schehergeting Conduct

In its First Amehmhdmpneée mghungGonpdmdenecgyi thed bet we
lawsr ¢ galt at @nldaowsd utchtstp erP& ghe | dhimesr thel d -t hat conduc
focusd¢dtiogs will mnot violate the First Amendmert
spePEhitnst,amwhd 1l e the government may“rhegul ate pri

52 Seeinfra, Heightened Standard€entral Hudsomnd StrictScrutiny >
53NIFLA, 138 S. Ct. 23612371(2018)

54 SeelNote, supranote37, at 979 See ado, e.g. Mason,supranote38, at 98384 (noting that commercial disclosure

requirements are contebased and have been challenged in court); @hampranote43, at 178 (noting that some

language irSorrell “would invalidate all mandated commercial disclosurgBut see, e.gEnrique Arnijo, Reed v.

Town of Gilbert Relax, Everybody68B.C.L.REv.66,8t8 4 (201 7) (arguing madypateddns umer
mandates are likely constitutional).

55 E.g, Contest Promotions, LLC v. City & Cty. of San Francisco, 874 F.3d 597, 601 (9th Cir. 2017) (holding that
notwithstanding recent Supreme Court decisions, incluBoregell, a contenbased restriction on commercial speech is
subject only to intermediatemutiny, rather than strict scrutiny).

56See, e.g. [Daity Foods As: v. Boggs, 622 F.3d 62840(6th Cir. 2010) Nat'| Elec. Mfrs. As$n v. Sorrell, 272
F.3d 104, 115 (2d Cir. 2001)

57 See, e.gContest Promotions, LL@74 F.3d at 601nited Sates v. Philip Morris USA Inc., 855 F.3d 3227
(D.C.Cir.2017)Sp r i t Ai r 1 i n e tof Trahsp.¢687 F3d 40&12(B.C. Cib. 23412)

8See,e.As hcroft v. Free Speech Coal . sFirstAnsendmenScasdiawvital 253 (200
distinctions between words and deeds, between ideas and cdnduct. Not wi t hstanding the entrenct
doctrine, thespeeehonduct distinction has been criticized as “unprin
Governorof New Jersey, 767 F.3d 216, 228 (3d Cir. 20b4rruled in part byNIFLA, 138 S. Ct. 2361 (2018);

accord, e.g.Wollschlaeger v. Governor of Florida, 848 F.3d 1293, 1308 (11th Cir. 284& generallftugene

Volokh, Speech as Condudienerally Applicale Laws, lllegal Courses of Conduc8ituatiorAltering Utterances,

and the Uncharted Zong80 CorNELL L. Rev. 1277, 1284 (2005).

59 e, e.g.Rumsfeld v. Forum for Acad. & Institutional Rights, Inc., 547 U.S. 47, 62 (2006) (upholding law where

“the compelled speech . . is plainly incidental to the [
123 (2003) (concluding thabdal laws prohibiting certain trespasses do not violate the First Amendment because they

puni s h “n oondugtp rreastshievre t han speech); R. A. V. incewordstcan Paul , 505
in some circumstances violate laws directed natrej speech but against conduct (a law against treason, for example,

is violated by telling the enemy the Natisrdefense secrets), a particular conteaged subcategory of a proscribable

class of speech can be swept up incidentally within the reagstafute directed at conduct rather than spéegh.

Arcara v. Cloud Books, Inc., 478 U.S. 697, 7067 ( 1 9 8ethave rfottiadtipnally subjected every crialiand

civil sanction imposethrough legal process tteast restrictive meahscrutiny simpy because each particular remedy

will have some effect on the First Amendment activities of those subject to sanction. Rather, we have subjected such
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communiocfa tpiiommp ¢ § cFaitres tt hAefdon d ma ke . anot hoeurr te xampl e,
has mnoted t“habapubbansuenda tFeitrod g @Wlliarteacotnecdo mmer ce or
condthe, govmaynmenmuire empWhiyte sApplsricgiibpstve Onl y
Todi ffenemteigamd @ati on ftr wmmgee ttianrge ectoi mdgg estpeereaclhl, y t he C
l ootko the pur fPoskwhegt htheawplpacoat rastr gted certain cont el
cert ai n®Assp epaakretr so.f t his inquiry, thap@durets may a
b e ¢ aoufs etohnemutniiowean t ¢ nrt ¢ @ 1 & the b cffa rotnys

This distinction beswespescpaddly sangnedndaat 1in
commercial speech,ogéewen thadnsachaspeadht i onall
r e gul”Thiposdion7 8§ , the Supreme Court said:

“[11t has never been deemed an abridgment of freedom of speech or press to make a course
of conduct illegal merely because the conduct was in part initiated, evidenced, or carried
out by means of language, @thspoken, wrien, or printed> Numerous examples could

be cited of communications that are regulated without offending the First Amendment,
such as the exchange of information about securities, corporate proxy statements, the
exchange of price and production informatemong competitors, and employdigeats

of retaliation for the labor activities of employees. Each of these examples illustrates that

restrictions to scrutiny only where it was conduct with a significant expressive element that dreyaltrentedy in
the first place, . . or where a statute based on a nonexpressive activity has the inevitable effect of singling out those
engaged in expressive activity..” (ci tations omitted)) .

60 Expressions Hair Design v. Schneiderman, 137 S. @4,111151 (2017) (emphasis addesbe als@t4 Liquormart

v. Rhode Island, 517 U.S. 484, 507 (1996) (plurality opinion) (holding that state ban on advertising alcohol prices fails
First Amendment scrutiny)/a. State Bd. of Pharmr. Va. Citizens Consumerddincil, 425 U.S. 748773(1976)

(holding that state ban on advertising prescription drug prices violated the First Amendment).

61 Sorrell v.IMS Health Inc., 564 U.S. 55%67(2011)

62See generally, e.gDan M. Kahanetal; Th ey Saw a Re lbiberalism and theSpeedbanduct

Distinction, 64 StaN. L. Rev. 851, 85658 (2012). This inquiry is distinct from the spealand listeneffocused test

for determining whether conduct is inherently expressive and should therefore be treatedaéenéduispeech, as

outlined inTexasv.Johnson 4 91 U. S. 397, 404 (1 9n&Beciging whether pagticulat he Cour t s a
conduct possesses sufficient communicative elements to bring the First Amendment iftoplay, woul d as k “whet't
‘[a]n intent to convey a particularized message was present, and [whether] the likelihood was great that the message

wouldbeund r st ood by t h olsé¢quoting &pence v Washingtont 418 U’S. 405,-4101974))

(alterations in original). By cordst, inUn i t e d St a t391sU.Sv367, 376 (B968), ¢he Court said that it could

n o accept the view that an apparently limitlessvart y o f ¢ o n d uspeechwhenevebthe pdrsorb e 1 e d ¢

engaging in the conduct intends thereby to express ary idea.

63E.g, Sorrell, 564 U.Sat 567(“ [ T h eimgosesnore than an incidental burden on protected expression. Both on

itsfaceandin t s practical slaypirposestaiburden baséa an the aontent of speech and the identity

of the speaker. )MinneapolisSt ar & Tr i bune €af Revenue, 480i UnSn5758%(1983)(holding

that a use tax on ink and paper could not be considered a generally applieableland st ating that this ¢
treat ment ”suggéststhatthe goal ef the regulation is not unrelated to suppression of exprgssion

64 E.g, Holder v. Humanitarian Law Project, 561 U.S. 129 (2010) (holding that a federal statu#ich applied to

both conduct and -bsapseeedc hr,e gmalsa t“iao nc oonft esagpappied toplaintiffsthe hat cas e,
conduct triggering coverage under the statute consists of communicating a meSsmalsdlena KaganPrivate

Speeh, Public Purpose: The Role of Governmental Motive in First Amendment DoéBibeCHi. L. Rev. 413, 491

92 (1996) (discussin@Briena n d a r t the disihciian between direct and imt@ntal restrictions on speech or,

otherwise phrased, the tigction between actions targetingpeession alone and actiongpépng generally, to both

nonexpressive and expressive adiyi ) .

0hralik v. Ohio State Ba SeealsBorrefl, 564 W.Sai 584{2081)(Breyet,d., 456 (1978)
dissenting) (stating that the Cour tdinatlycommergaporreguldtorra r at i onal
legislation that affects speech in less direct ways t @adcdumt gf thé need in this area of law to defer signifigan

to legislative judgmerit) .
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the State does not lose its power to regulate commercial activity deemed harmful to the
public whenever speech is anggonent of that activit$®

The Cosprrte vimmphélyd regulations of professional co
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hidadmpel led dpedbrsntviolatiPhheo fCdithret Fr ajsdc tAand
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While the Court has made clpnohtubceht itnlcd dRinrtsatl Ar
regul actoimme spfe at h, it hoanseveata sathtnidgulda tfeod evalua
wh e tshueprh o v iasrieoncsons p ¢ t mi . ¥lothsh Isdieccn s in this area h:

66 Ohralik, 436 U.S. at 45€quoting Giboney v. Empire Storage & Ice Co., 336 U.S. 490, 502 (1949)) (citations

omitted). Notably, in some of the cases <citedwithaut cont ainin
offending the First Amendmentid., the Court had approved of or applied the challenged regulations without even

discussing the First Amendment or free speech concerns, suggesting that the Court saw the laws as conduct regulations.

SeeMills v. Elec. Auto-Lite Co., 396 U.S. 375 (1970&m. Column & Lumber Co. v. United States, 257 U.S. 377

(1921); SEC v. TexGulf Sulphur Co., 401 F.2d 832d Cir.1968),cert. denied394 U.S. 976 (1969However, these

opinions were also issued before the Courtsegjy held that commercial speech was protected by the First

Amendment, and so it is unclear whether the decisions would be resolved in the same wajatdsiaye Bd. of

Pharmv. Va. Citizens Consumer Counell25 U.S. 748762(1976)

67 NIFLA, 138 S.Ct. 2361, 2373 (2018).

8505 U. S. 833, 884 (1992) (joint opinion of O”Connor, Kenn:
691d. at 881, 884 (internal quotation marks omitted).

701d. at 884.

71138 S. Ct. at 2373. Lower courts considering other disclosure requirements related to the provision of pregnancy

related services had agreed wit hCasdySee, e.gGreateraBaltt Girrforz at i on o f
Pregnancy Concerns Mayor & City Council, 683 F.3d 539, 554 (4th Cir. 2012) (noting th&asey hé regulation

of such professional speech was imposed incadeéatthe broader governmentabulation of a profession and was

justified by this larger context) .

72138 S.Ct. at 2373.

71d. at 2374.

“By contrast, outside the context of whentspeechand al speech, th.
‘nonspeechelements are combined in the same course of conduct, a sufficientiganmtpgovernmental interest in

regulating the nonspeech element pestify incidental limitations on First Amendment freedoms.Uni t ed States v.
O>Brien, 391 U. S.0’ 3Betéskgoverndanglydisdobirkcifental Teatrictionerpressive conduct

See, e.gKagansupranote64, at 492. Unde® ’ Br i ean r e gul at i oibfurtherslan imgordantorp hel d i f ©

substantial governmental interest. unrelated to theuppression of free expression; and if the incidental restriction on
alleged First Amendment freedoms is no greater than is essential to the furtherance of that intéréstt U. S. at 37 7.
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onsidered a wide variety of govermmemday alkde i ons
hat the standard varies according toltthe natur e
ome cases, theh&€bhetFhanst snowg reidmpbehdittth ¢se d

r Ecefibermota der regwhatortyhechegel at é€ad conduct d
ni ficant ¢&xtphessioedu mdoe¢ ma mte Vtihtoasbel ye nsgianggelde 1ionu f
ressiVEnaot hwheamea stehsaasp®edrdt a regul ation that
cused on conduct rathedthdhant spegtlh  sof heh £oga
amas tawhlee her the regulation aadtvatnhcee sCotuhratt 1 n't
jected thehaecgul Amico diatilabtiesiiangr el atively rel ax
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The CourteshplshaletVleohmante dac $ al osure requirement qua
constitutionally peitamesmmbispe.BWhiMleantnaeld restric
Parent Soundhotfist erw. P€E€hniade yi/lwwmliwe a disclosure re
Court did not address whethavotkhedi ndbmmmediadnoese
noncommercial Cappmechwheint ears ciurs s i MigF¥lhmt require
NI FLAt he Court held that a state law imposing di
pregmunraenlcayt ed services could not be characterized
burdened asupece athebeace quirement was not®tied to an

“SeeRi ley v. Nat’>l Fed’n of t“Gu lodBstarsindecididgsviiat lavel 8f scrutingtd , 796 ( 1 9
apply to a compelled statement must be the nature of the speech taken as a whole and the effect of the compelled
statement therech.) .

76 Arcara v. Cloud Books, Inc., 478 U.S. 697, 708 (1986) (emphasis adde®ge also, e.gGlickman v. Wileman

Bros. & Elliott, Inc., 521 U.S. 457, 4690 (1997) (holding that regulatory scheme requiring California fruit producers
to fund generic adveriizg for California fruits does not compel speech, and therefore does not abridge First
Amendment right s aunderthelstanddrddappsopriate fordhe seviesv @f economic regulatian
Thornburgh v. Am. Coll. of Obstetricians & Gynecologists4 76 U. S. 747, 802 (198l6) (White,
had thought it clear that regulation of the practice of medicine, like regulation of other professions and of economic
affairs generally, was a matter peculiarly within the competence of legestaand that such regulation was subject to
review only for rationality’ )overruled in part byPlanned Parenthood of Se. Pa. v. Casey, 505 U.S. 833 (1992); IMS
Health Inc. v. Ayotte, 550 F.3d 42, 82 (1st Cir. 2008) (Lipez, J., concurring and digsgntin( gfslatior] whose

purpose is to regulate economic conduct, and which only incidentally affects speech, typically does not raise First
Amendment concerris.)overruled bySorrellv. IMS Healthinc.,564 U.S. 5522011) Kagan,supranote64, at 492

( Courts usually treat the application of a general law, even to activity concededly expressive, as raising no First
Amendment issue whatsoevencf, id. at 497501 (discussing exceptions to this rule)

77 SeeFriedman v. Rogers, 440 U.S. 1-16 (1979) (upholding state law prohibiting the practice of optometry under a

trade name after noting that “thasStrate’ds iamtde meosti n.g t hati
does not wunduly “stifl[e] commercial spe6c(™978) ; Ohralik v.
(upholding attorney ethics rules prohi theStatdagastong t ai n f or ms
interest and that its “pr opChButkleyvtAmcConstitutiendl Lav fFoundg 525 V.S 28B,1 e ) .

222 (1999) (O’ Co Asaoagulatian of the electsral pracess witly gn indiréct and insignificant effect

on speech, the disclosure provision should be upheld so long as it advances a legitimate government)interest.

8 Previous government actions characterized by the Court as imposing permissible incidental restrictions on speech
have involvedorohibitionson commercial speecheeFriedman 440 U.S. at 160hralik, 436 U.S. at 4634, and
compelledsubsidiedor commercial speecleeGlickman 521 U.S. at 469.

7¥505U.S.833,884(1992)j oi nt opinion of O’ Connor, Kennedy, and Souter

80138 S.Ctat2373Some scholars and court s chuaselingabouttabodionuaesinol vy sugge st
fall within tshefinitiSnwobcemmareial speeahthristina E. WellsAbortion Counseling as Vice

Activity: The Free Speech ImplicatiooBRust v. SullivarandPlanned Parenthood v. Casey,@&.um. L. Rev. 1724

1738 (1995)see also, e.gStuart v. Huff, 834 F. Supp. 2d 424, 431 (M.D.N.C. 2011).

81138 S. Ct. 2361, 2373 (2018).
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However, the Court never expressly stated whet he
commercial or nohcommercial speech.
SimilnEnxlpyesisi ons Hair [Dehsei gmo pwe.t tSecdh ntehied earpnpalni ¢ a t
doctrine without expressly eheommeecizlngdishbtogrt
requi EmenhatCocuarsta s itdhhee ecdonst i tutionality of a s
sellers fruamhiampoessi mgm scust offdhe Shpreme Coedidt
rejected the ar gumé€netg utlhaatte dt hciosii dlmacw L m rhiiom ag rsitplleye tc h
law did not merely regulate prichygpr dbhitb irteigmg a't
merchants from posting a cash pTihee Gamedntan addit
remanded the cassteo tcontshedelrowehire cFauwrstt Amendment
instancepehetkenguestion of ewleitalrarc ttelra zprdo waiss iac
requirementdifscalnosietl dmesditocatdhaeapmpirdéhn bition of
cerspeifch

As these cases suggest, the Cophtolldagoyveecmeamentel
actions -facsc wseegdl hetions that merely incidentally
context of compell ¢d nditsecaldas urhe rCoquitr chmesn tdsi.s t i
upholding government acts as incidenttsaltoestrict
furthe ®Noaruthiede.ss, the Court has left open the
requirements might, in the future, qualify as pc¢
part of a broad®r regulatory scheme.

Regul atSipoene cof as Speech

f t he goevgeurtsnameenst h Hist s pamcewci H,] i mpl i cats t he Fir s
rotections foandrmayotnr iofg s eleaihg®MH oeweevde rs,t andar
he First Amendment adnoaelsy sniost fporre saclrli bgeo vae rsni mmegnl te

4—#"5#—4

82 For more discussion of this isssege infranotes274to 281 and accompanying text.

83137 S. Ct. 1144, 1151 (2017).

841d. at 1147.

851d. at 115051.

861d. at 1151.

87 See also, e.gSorrell v. IMS Health Inc., 564 U.S. 55267(2011)(holding that law restricting these of pharmacy

records formarketing i mposes more tmhaenawni pcodectald Bxpression” beca
certain content and i sUnitedStateslv. United fpoads, 533 &).6.1486(2081)(holdifge r s ” ) ;

that “compelled contributions f oeisnobreaderregulatorynsgsttmima y not be
place”); Bartnicki v. Vopper, 532 U. S. 514, 527 (2001) (ho

disclosuress fairly characterized as a regulation of pure spgechr at her than conduct ) .

88 See NIEA, 138 S. Ct. 2361, 2375 (2018) (analyzing the disclosure requirement under intermediate scrutiny);
Expressions Hair Desigri37 S. Ct. at 1151 (remanding the case for the lower court to consider the application of the
Central HudsorandZaudererstandard).

89 See, e.gNIFLA, 138 S. Ct. at 237Fee alsoida t 2 3 7 &o notgliestiprethe legality of health and safety

warnings long considered permissible . Cf.,e.g, ” EMW Women’s SurgicaNos.XFtr ., P.S. C. v
6151/61832019 U.SApp. LEXIS 9945 at *52 (6th Cir. Apr. 4, 2019) (upholding state informed consent requirement

b e ¢ a uincidentally burfdens pe e ch onl y a sregulation of professibrahcondtictkayn’d tiaer e f or e
not subject to any heightened sémytwi t h r e s p e ¢ tFirstAmendnhert rights)c.t or s ’

9ONIFLA, 138 S. Ct. at 2374. By contrast, as discussed abopeanotes76 and77 and accompanying text, the Court
has sometimes said that regulatory schemes that only incidentally burden speech do not implicate the First Amendment
at all, and s sometimes said that they do implicate the First Amendment but trigger a relaxed standard of review.
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termediate scr utCiemy rsatl,a nfdeadgiebynb @dlig s miaelt i ttoer e st
d re¢dhei gover nment tdo rpercaavieyt labdavtainiciessr @ v a n d

rxtensive than is neldhiasrpttamdaedvd st Haetssi ntea
rict scrutiny, but laws %nay still be struck do

e dndamosc¢catl egmepntspeci fic to comme+rcial discl

mes fromZauld28&rcase Of fice®laf tMDiast$ucpadsdemar 1t heCo 1

urt considered the constitutionality®Tf state

relevhast rhées, requiregd taod veceeidtdisnegnternmts st o edies a li
t

w he fee wd&lAInd att ¢ oamlecyu Iwhtoe h.ad been discipli

CGernt ral®dHwmd s tolwshte 1idt thhaad i n some instances

olating these provisions wasgeodsthadwmaudbasal di s c
e fsatialteedt tt oo asmtedast ds €d¢ n oma [*PHuel sCmurt acknowledge
d praecildmadmitbnt c@ommer owicale stpbdbgheelitght ened scrou
d conm

“Eg, Lowery v. Euverard, 4 9The cBntodrdf Fs8Amendrietithrotéction giverto r . 200 7))

speech depends upon the context. .

92 See, e.g.Sorrell v. IMS Health Inc. 564 U.S. 552, 563 (2011) (considering the proper analysis to apply to a state
law restricting the use of certain pharmacy records).

®See,e.g. Riley v. Nat’>l Fed’n of the Blind, 487 U.S. 781,
%4 Reed v.Town of Gilbert, 135 S. Ct. 2218, 2226 (2015).
9 NIFLA, 138 S. Ct. 2361, 2371 (201&ee also, e.gRobert McNamar& Paul ShermarNIFLA v. Becerra A

798

Seismic Decision Protecting Occupational Spe@€18CaTo SUP.CT.REV.197, 205 (20 1 8ipou “Only t wice

n a t § history has the Supreme Court upheld a speech restriction under strict scrutiny .
9% See, e.gFla. Bar v. Went for It, 515 U.S. 618, 623 (1995).

97 Central Hudson447 U.S. 557, 566 (1980).

%8 See, e.gNIFLA, 138 S. Ct. at 2375.

99471 U.S. 626, 651 (1985).

1001d. at 629.

1011d. at 633.

102d. at 650.

103 Subsequent cases in the federal courts of appeals have followed this distinction between prohibitions on commercial
speech and disclosures of commercial spe®eh, e.gPursuing Anericds Greatness v. FEC, 831 F.3d 5807(D.C.

Cir. 2016)( We view disclosure rules far less skeptically than we do bans on spg&shyer v. Cappell, 762 F.3d

275 280(3d Cir. 2014) There are material differences betwéeutright prohibitionson speech..and* di s ¢ 1 os ur e
r e qui r e mRecognizing these.differences, the Supreme Court has created different frameworks once it is
determined whether a regulation is a restriction or a disclosure requiremeqtq wauderen4gl U.S. a650)),

Int’l Dairy Foods As® v. Boggs, 622 F.3d 62840(6th Cir. 2010) “ heTSupreme Coufin Zauderet articulated a
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Zaudgees out the most leniedits ofs 'fakn dtheea st and
resaldagmmercinéqdisementires most Il ikelttheé o be up

more lenient standard than tBentral Hudsortest to use when disclosure requirements, as opposed to outright
prohibitions on speech, are at issug. .
104471 U.S. at 650.

1051, at 651.
106,

1071d. (quotingIn re R.M.J., 455 U.S. 191201(1982) (internal quotation mark omitted). The Court had shéd t

while the government may r1egpetdial’e t mi saldedadissg thdseptriodi egn, t
prohibition on information—“to deny the consumer, on the ground that the information is incomplete, at least some of

the relevant informatio needed to reach an informed decision.Bat es v. State Bar of Ariz., 43
Instead, the Court has o bmorediscosire tratherthanieskh at37p.Seedlso,r r ed r e medy
e.g, Va. StateBd. of Pharmacy v. VaCitizens Consumer Counc#d25 U.S. 748770(1976)(stating that the First

Amendment forbids the “highly paternalistic approach” of p
information”) .

108471 U.S. at 651.

1091q,

1101d. at 653 n.15.

1111d. at 653.

1121d, at 652.

135ed71US. at651S e ver al judges, ho wZauderers bestaeadksimplpas anlapplicatidn t hat
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rubrtikcadoHfeo we vedau dshteandard of review has been 1 nf
to certain types J%AsdidsecsHeyrbebre@ode s cgmeghmtts above
state ruepghwlHadtuiderre gupnedly factual endattnoantrove
about thewhe[cantst Ohsnadeeyfsweoeusl d ] b’anadvda hlabplroyvision
“reasonably r &I aitnetd rtecs td chicere pttriaedviee YFS wchgs resquumeenrt s .
cases in both tthke Sbhpwheansee Ctocusrtte da ntdhhei se xt ent t o
reasonableness review applies outside of the spe
Zauderer

Supreme Court Precedent

ThepSame Court has d€&aude¢dvwbwther gooeapmbpt act
compellings peoenmte sicg atddfais®bdsn t stin,i tiedd St ates v. Uni |
Foodsdeci detdhei nCoZulaétdi ,dfact d e rtahlcotmp @ fthladnddd fe rfsr e s h
mus hr oawmsd taad vier t i s iW'd/nfidre dt Fowpeosbdadta compell e
subsidy, c¢ampallsdad®ishuer ecCourt concluded that thes
compelled gabsrndlmewpedch i mpircatAamdmdrhta t
‘mandasupP@tam objecticmmtprarFtyiresst wanse n d me n t
prin¢tPphesGedrdfZdthddasri nampliangblthat in the case

of Central Hudsonnot a different test altogetheAMI, 760 F.3d 18, 33 (D.C. Cir. 2014) (Kavanaugh, J., concurring);
accord,e.g, United States v. Wenger, 427 F.3d 840, 849 (10th Cir. 2005). Asltldere Kavanaugh explained,
“Zauderertells us whaCentral Hudsors“ t ai 1 or ed i n astamdard means in thé context ofrcampalled
commercial disclosures: The disalwe must be purely factual, uncontroversial, not unduly burdensome, and
reasonably related to the Govera s tnferest. AMI, 760 F.3d at 33.

114Gee, e.gNIFLA, 138 S. Ct. 2361, 2372 (2018).
1157auderer471U.S. at 651.

1181n addition to the three cases discussed here, the Court also distasdecerin Ibanez v. Florida Department of
Business and Professional Regulatibh2 U.S. 136 (1994). The state regulation challenged in that case was treated as
aprohibitionon spech: the state had disciplined an attorney who held herself out as a Certified Public Accountant and
Certified Financial Planner even though she did not meet state standards to use those dedigjrettid®42. The

state argued that it could prohitiiis misleading commercial speedth. at 143, 144. Consequently, the Court analyzed

the restriction undeCentral Hudsonultimately striking down the state regulatida. at 142-43. However, the state

noted that it might have allowed the use of thegtestion had it been accompanied by a statutorily specified

disclaimer, apparently invokingauderer See idat 146. The Court concluded that, given the state of the record on
appeal, the disclaimer requirement was not constitutional, in part becaussniialy acted as a prohibitioBee idat
146471t required so much “detail” that it “l&The€ourti vely rule]l
also noted, however, that it appeared that the attorney would not have been abledsaudedignations even if she

had included this disclaimed. at 147 n.11.

117533 U.S. 405408(2001)

118 See idCompelled subsidies may be governed by a different line of cases than the commercial speedbesases.

e.g, Glickmanv. WilemanBros. &Elit t , I nc ., 521 U. BheCotrfof Appedlgfdilstaexdlatn (199 7) (
why theCentral Hudsortest, which involved a restriction on commercial speech, should govern a case involving the

compelled funding of speec¢h)See also, e.gPomeranzsupra note21, at 17881 (discussing hownited Foods

compares to “straightforward cUnitedikoodsllustratesthep merche @aas es” 4 nd
cleardis i ncti on bet wesabhilitytolcampetfacts and belisfsrundér the commercial speech dbcjrine

119533 U.S. at 411.

1201d, at 413. The Court, while acknowledging that it had previously upheld a federal scheme requiring California fruit

producers to fund generic advertising for California fruit$Glitkman v. Wileman Bros. & Elligtinc,, 521 U.S. 457,

469-70 (1997), conclded that, unlike the scheme uphelddlickman t he “principal object of the
in United Foodsvas the advertising itselfinited Foods533 U.S. at 43112. InGlickman by ¢ thenmandatedt ,
assessments for speech were ancillaryrtmee comprehensive program restricting marketing autoriolahyat 411.
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t her &n owassu g.g d¢.shtaito it h ea smaensdsarteernmetyss o me how necessary
voluntary advertisement’™ nonmisleading for cons:

By contraspplZohdle@t 6 ddMci{sven:z, Gall op & Mil an
United Smmttchser case ¢ osnictfF midndga dat thteo rCroeuy ta dwenrstiid
an at’¢sFoirrnsety Ame n d me nfte dcehraald lhearnt gaet‘shajteti reeadt’s e f a genc
t Smake certain discl os®tkesb ti nr etlhPeeials aamgdesndcni tteiss ® me i
defined term covering some attorney¥®Ambagprovi de
ot her atgekinedweesr'basnnknmgptcy ass.i shenbenetitvscef or
bankrwpttey r ediusd atlhaehste ¢ Tae yd evbetr e Ctlhi'detef 1 mgedh]lc ypeopl e
file for bamHeupthy BdRRefiptciyngosdkeonhehlenger
th@dent ral’s Hundtsowmme di ate scrutiny govermnedd the di
inste4dhet Hetss exact i nZga usdlegraetrd miye dl ¥istcs i bedi d w.

The Cowmrctltthdatd pr ok a stehped]Jessential features of th
Zaud#®FTelre discl osur & nrteeqnudierde nigon dcbolwmbsa to ft hhenher e nt
mi sl eading c¢comme-+scpieacli fahdevachritpimiesnmee notfs yde bt rel i ef
reference tofthiel pogsfidilbaikr up?Fcuyr,t hwehri,c ht hhea sl ai
required t hees ctoov ¢pritepdv aednetaictaeunrta tied esnttaitfeysi ng t he ac
legal status and the ¢ hH4As Ziaaurd,eofelrehe ahesistance
“possibilit'wasfeddedenei Gaurt was mnot troubled by
that cumrtriesnd meamtvse Welrmes t@masddeadiengn the congressi
demonstrating a pattern of advertisements that I
onsumers to ”wa@a dp qitPkThheei aClo ucrots tu l tei ndaitsecll yo swmuprhee 1 d
requir &mecansto naasbtloy trheel aftéeddvé matme et t in preventing
ons utfe r s

Most recently, in 2018, t hWer uGaowrtF FP&ohnasti dcearseed t h e
invol ved two di st itnsc ti mipiosscel dossBuyrpeC ardeigfuoirrned nacFr ¢ ¢ d o
Accountability, Comprehensive ,whairceh, raengdu ITartaends pcarr
pregnanc®¥Ficresntt,e rtshe FACT A echosveedrqeuditréeadn dalniyf y

21 United Foods533 U.S. at 416.

122559 U.S. 229249(2010.

1231d. at 232.

124|d_

125|d. at 233 (quoting 11 U.S.C. § 528).

1281d. at 249.

1271d. at 250.

128|C|.

1291d. The Court furthenoted that the provision dithot prevent debt relief agencies like Milavetz from conveying any
additional information Id.; see also idat 25152 (noting flexibility to provide more information).

1301d, at 251 (quotingauderer v. Office of Disciplinar@ounsel 471 U.S. 626, 651 (1985)¢f. Conn. BarA s B V.

United States, 620 F.3d 836-97 (2d Cir. 2010)reviewing First Amendment challenges to the same law under

Zaudererand concluding that there waanfusionadweception wesetsdfficienttye c or d e vi
widespread to undermine the fairness and efficdicya he federal bankruptcy system”).

181559 U.S.at 251.

132|d. at 253 (quotingzauderey 471 U.S. at 651) (internal quotation marks omitted) (alteration in original).
133138 S. Ct2361 2372, 23772018)

1341d. at 2368.
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clien“Calitbheatsnipmablic programs t hacto sptr oavcicdees si ntnoe d
comprehensive family plammpiprg vsesar wmied chso d(si md 1l woinr
prenatal care, and ’habnodr tghevnet £ é € p & b nlgoi ehalleenbavlo me f , t
servic &S ea it e laincgeonvseerde dhddci di pyovide notice t]|
“facility is not Ilicensed as a medical facility
medical provider who provsdesn of'derevctkby.super

The Court Zamdsrdedsdonhhlteness trheevileiw eflisd dn onto taip
In ths @owewmwt t Hneotn oltifpruet evdayst bact ual and uncontro

about the termsi aamsdewi Iwlhi®™Thh ea v@oi ulratls leeaxwyp | ai ned t h
disclosureimemaivaetyoenehateddyices thH@Theticensed
Court said thaetqudpesad,cltima clsawo drse¢kbose 1info
sponsor edi nsdelrnvgi cachso y tt h iamign bant rioo ®fBhea | Court

ultimatethehtldenbhetdsmotvive eoehdiiiber mediate s
Turning to thet huen [Cocuernts edde tneortenié¢ahéd,lc t Hat whet ded n
Zaudegveaendard applies "bocdhsee unhhe cédnseldosnnwtée ceequ
scrutiny Zawed#AThrd € ur tu nsddeard d,& hsaleil os ur e requireme

cannobuhj ubset i fied or eWHHdd yC dwrr tdtehrsistsmatr epmeent teqdu i r €

t htate government ftroo wee metd ywaypsohsedmekirtadlgalt, imsot pur e
hypot it“Basald. on the hecOfoodutthdad h p fse msitiaatte d i nt er e
i iens ur ipnrge gtnhaantt women in California know when th
licensed pwadfensesli p nhitBou rhtehteirc,a lt.the Court held in
“le]iveEnCalifornia had presenftoad tahen aimbHypetnlbetdi mao
FACT Act urfdcwlijptkwtdeyn srpeeqeucilr i ng a government st
in all advertgiagsadhentss 9f]l engal¥Bbhe¢ c6@amemtal so
expressed concer 1t itt¢hnartg %tthieetdaln hi s paakdrmnoin 1 mpos
b ur doeyn sf o ¢ (fsaicnigl iotni es t h'pt ¢ paraenldaytead & ’pe o.vi de

DefinODig EdDUisd]l osur e

Whihe Supreme CourtZhmndsramphacnzkldecatihlaatb Iree va relwy i
for certain types of compelled commercial disclc

135 CAL. HEALTH & SaFeTY CoDE § 123472(a)(1)emphasis added). This disclosure hatie posted on site or provided
directly to clients either in printed or digital forhd. § 123472(a)

1361d. § 123472() (emphasis added). This disclosure had to be providedite and in any print and digital
advertising materials It.

137138 S. Ctat 2372.

1381d. (quotingZauderer v. Office of Disciplinary Counsdi71 U.S. 626, 651 (1985)) (alteration in original).
139|d_

140 Id

1411d. at 2375.
142|d. at 2377.
1431d. (quotingZauderer 471 U.S. at 651).

Y d(quoting Ibanez v. Fla. Dep’t of Bus. & Bupranbttl Regul at i o
116 in Ibanez the Court had evaluated a prohibition on commercial speech Gedé&al Hudson512 U.S. at 143.

15NIFLA, 138 S. Ctat 2377 (quotingbanez 512 U.S. at 146) (quotation marks cbenit).
146|d_

1471d. at 2378 (quotingCAL. HEALTH & SAFETY CoDE § 123471(b))
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1481n addition to the requirements discussed in this section, at least one federal court of appeals has additionally held
thatZaudererapplies only to disclosures that are required in the context of voluntary commercial adveédasging.
Ass'n of Mfrs. v. SEC, 800 F.3d 51824(D.C. Cir. 2015)

149 Zauderer 471 U.S. at 651see also, e.gNIFLA, 138 S. Ct. at 237ZAMI, 760 F.3d 1821(D.C. Cir. 2014) (en
banc) N. Y. St av. bY.G 8d. of Healths56 F.3d 114134(2d Cir. 2009)hereinafteNYSRA

150See NIFLA138 S. Ct. at 2372.
151 Zauderer 471 U.S. at 651.

152E g, AMI, 760 F.3cat 22;NYSRA556 F.3cat 133. Closely fated to this concern is the question of whether the
speech affected by the disclosure requirement must be misleading, as the Court has sometimes Seggesd.
States v. United Foods, 533 U.S. 405, 416 (20@ilgvetz, Gallop & Milavetz, P.A. v. Wited States, 559 U.S. 229
250(2010. These two issues are discussed togeiiiiea, Inténded to Prevent Deceptior?

153 See, e.g.Pomeranzsuprancte 21, at 177.
154425 U.S. 748763-64, 770(1976)

51djat 771. In the course of t hi sspdechgommerdaiopaotherwisehhas Court s a
never been protected for its own s&ld. The Court has subsequently clarified that, outside of the commercial
context, at least some false statements are protected by the First Amendment, possibly casting doubt ohdhis aspec

umstancesZaoaoadéthidfewd toqappbkments hid¥% e emer gec
t, courts agree tUlhatdetr®mrgomme fyi fbordrewvl @ wurn
c omp e | “fsapceteucahl tahnadt”'#¥iMscotm,t rtolve rdiisadl osure mu:
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s protectedi bygi the Fiase Bmandmoefit Phar ma

j
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from confidencée®™I n awgasi msctc utrhaicsy baancdk greol u ne

t

arr an gnetmeinnfbs€é rdeibde snsoat mei novrodl ey
r caseoentamomépreiticghl.t he c¢compul
ed reasonably by prescribing
®n

n «

i d

the Court’s ruling. United States v Alare:thesCowteharacetizéd U. S. 709

the statements iirginia Board of Pharmacyegarding the reduced value of false speech as relating to the discussion
offaudland not to false statements unass Seeidati7k¥d723wi t h “ s o me

156 Bates v. State Bar of Ariz., 433 U.S. 350, 383 (1977).

157 Zauderer 471 U.S. at 651.
158 |d_
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As discussed, thatBaprtme Cobuwue bhscommercial s
ability to i®AfnodrZn ucdoenrselrme €o ur t be mpphraosti ezcetdi ot nh afto r
commer cind$ P peietcshiiendf dbryntahtet bonaheyathell enging th
requireamnti”maldst Ame n d“mne aptr oivnitdeirnegs tany particul
information IMfAshitshe dSe®has iGigptaihed:

Commercial disclosure requirements are treatéifferently from restrictionson
commercial speech because mandated disclosure of accurate, factual, commercial
information does not offend the core First Amendment values of promoting efficient
exchange of information or protecting individual liberty intereStsh disclosure furthers,
rather than hinders, the First Amendment goal of the discovery of truth and contributes to
the efficiency of theé‘marketplace of ideds.Protection of the robust and free flow of
accurate information is the principal First Ameret justification for protecting
commercial speech, and requiring disclosure of truthful information promotes that goal. In
such a case, then, less exacting scrutiny is required than where truthful, nonmisleading
commercial speech is restrict&d.

teh insSuwphe me Court upheld disclosure requireme
e arravdgen®npesdt atnements clarifyingettihe eddature

sistance providedMiWyWeowteonel 5 ¢ haaffeanmgpeasdved :
d unconwirtohviemr stihadamdenvagi efy of other commerc
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159 Zauderer 471 U.S. at 651Cf. Disc. Tobacco City & Lo#ry, Inc. v. United States, 674 F.3d 5699 n.g(6th Cir.

2012) (Stranch, J(majority opinion) (arguing thaZaudererdoes not applgnly to purelyfactual and noncontroversial
disclosures, but applies if additactuosate inZdudedre ti §hfic(qgqa
471U.S. at651)jd.at 560 (holding that pictures chauderffe “accurate anc
160See, e.gNat'l Ass'n of Mfrs. v. SEC, 800 F.3d 51828(D.C. Cir. 2015) “ ‘ngobtijoversial,as a legal test,

must mean something differenttharp ur e 1 y CGfaecgtCIlA+ TR & )Wireless Ass’n v. City of
F.3d 1105, 1 117 ncohtroversiflin this cortext refeps to ¢the fadtull hccuracy of the compelled

disclosure, not to its subjective impact on the audiénge.

161 See, e.g.Corbin,supranotel10, at 1287Cf.Na ¢t [ A s ,s800/F.3cat528(MPerhaps the distinction is

between fact and opinion. But that line is often blurred, and it is far from clear that all opinions are controvatsial.

at 530 (noting that prior opinionviewing the constitutionality of the disclosure undaudererhad concluded that the

discl os ur efactuaranshonlideotodidaly” “ ( qNatl Ass'maf Mfrs. v. SEC748 F.3d 359, 371 (D.C.

Cir. 2014)) (emphasis added)).

162/ a. StateBd. of Phamacy v. Va Citizens Consumer Coungi#t25 U.S. 748763-64, 770(1976)

163 Zauderer 471 U.S. at 651 (emphasis added).

164 For purposes of brevityeferences to a particular circuit in tm@morandunge.g., theSecondCircuit) refer to the
U.S. Court of Appeals for that particular circ(etg., thel.S. Court of Appealfor the Second Circuit).

165Nat| Elec. Mfrs. Assn v. Sorrell, 272 F.3d 104, 3114 (2d Cir. 2001)
166 7auderer 471 U.S. at 651.

167 Milavetz, Gallop &Milavetz, P.A. v. United State§59 U.S. 229250(2010  ( He pistlpsures entail only an
accuratestatee nt i de nt i f yslegal statud and thedclhacactar of the assistance prpvidéd” ) .
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As mentiosnemdeoabosve hfuetanmdiddmd endt "oavetr woadistinct
requi r'®Bnetrttisme s, courts hdcoveentsrtawmdgmstidadl®y oalderf e ne
The D. C. Circuit has suggested t‘hhammwmind atoevse ra i a
message that 1is controversial for some reason ot
aaa a¥Pne trial court interpreting a“deciiss itohne o f

168 AMI, 760 F.3d 1821 (D.C. Cir. 2014) (en banc)
169NYSRAS56 F.3d 114, 134 (2d Cir. 2009).
170Nat| Elec. Mfrs. Assn v. Sorrell, 272 F.3d 104, 115 (2d Cir. 2001)

171 See, e.gUnited States v. Philip Morris USA Inc., 855 F.3d 3328(D.C. Cir. 2017) Disc. Tobacco City &
Lottery, Inc. v. United State$74 F.3d 509559 n.8(6th Cir. 2012) (Stranch, Jdnajority opinion).

17215 U.S.C. § 78m(p)(1)(A).

173 Nat| Ass'n of Mfrs. v. SEC, 800 F.3d 51830(D.C. Cir. 2015)

1741d. (quotingNat'| Ass'n of Mfrs. v. SEC748 F.3d 359, 371 (D.C. Cir. 2014)) (alteration in original).
175 Entm't Software As: v. Blagojevich, 469 F.3d 6465153 (7th Cir. 2006)

1761d. at 643.

1771d. at 652;see also id( “ T h e s d&finition ef this term is far more opinidrased than theugstion of whether a

particular chemical is within any given product. Evenifone asstiniea t t he St agexudllgexplicitiSi niti on of
precise, it is the State definition—the video game manufacturer or retailer may have an entirely differémitidafof

this term” ) .

178]d.at6525 3. The ¢ our the sighscommunicate ehdorsément of ESRB, agowernmental third

party whose message may be in conflictwith at of any particular retailer,” conclu
Sup e me Co ur t PacificdsasandsElecetric Ca. v Public Utilities Commissidi5 U.S. 1, 1317 (1986).

Ent m’t S o fA46Wrd3ebi6534 s s * n

1%See,e.gNat 1 As s800F.3d gt 528/f r s .
180 See, e.gid. at 528-29 (considering and rejecting various definitions of controversial).
181 AMI, 760 F.3d 1827(D.C. Cir. 2014) (en banghccordNa t | As s80MmF.3d gt 5281f r s .
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controversial messag‘epi mviadcs®3Cdoiusrctlso shuarvees dtihsaatg raeree
whet her a discl osurecomtarydbec scuth#tidm £fidtta aiimia 2 ©d ya s
““voke[s] an eiMPOltN/ Fdtdhe rSspoame . Court struck dow
notice after mnoting t hatabtohret iroenh u tarnaydt hdiinsgc I os ur ¢
‘ancontrtoo@abtilmdugh 1t diwheamwmta fuunrgahnet i feexeprlsaiianl
purpoZesd®fer.

11 OEUREIWE®AMUYPET U

Second, to be eldagn ddireae fcoormnreervciieaw udnidsecrl os ure 1 e
related to the servi¥cr#sugeroweldtd byetBeuspehkdrn
di s pduitsecdl ecoggmirree & t he attorney to paboundetherfor ma:
termswhndbhrhis servi¥8y whHllbhegeyalbwbltecourts,
NI Flha,d not treated this serwitdesn sdst pdiffchies thien stp er
CourN/ AJIndh o weaiddra,t t hi s wa e r & {j] 'Zeasuedseseavrayn &

held t hatt hcea sneo ttihcaet r e quir e me was i“molt htt e tdhfee d c 1 i1
services that I7beeecmsuessd c¢hstheasd prbowithded 1infor mat
sponsored® services.

( O01 OET EwUOOwW/ UT YI OUw#1 EIl xUDPOO

Judheve disagreed on whetherZthdrpevtawsts a thir
Zauderegel f, the Supreme Court atotiesds uchaitn tthlea td i
were infparededttfd deceP’Fuonhef, ¢ whaundeaepepileywi n g

to the baedkrtwept ady s c Mb s & v et shzen t(@otihsnstu e¢ hien di scl osur
werient ended to combat the problem of ™Mherently

182GroceryMfrs;.As s > n v. Sorrell, 102 F. Supg. E3dr §88en62aA9s({P. vVt Ne
City, 740 F.3d 233 (2d Cir. 2014)).

1831d. (quotingEntnit Software Asi v. Blagojevich, 469 F.3d 64652(7th Cir. 2006) (internal quotation marks

omitted).See also, e.gPomeranzsupranote2l, at 17 9 ( a risgeléandinctioh ketweenthee r ¢

g o v e r 1 abdity to ¢compel facts and beliefs under the commercial speech dbcjrine

184R.J. Reynolds TobaocCo. v. FDA, 696 F.3d 1205, 12167 (D.C.Cir.2012f hol ding that i mages that
unabashed attempts to e beviwedasmore attemptsdontey informadiontor at i onal 1y
consumers” and “f Zaudereto)averwleddreother hreundbydbli, 760 Fo3fht 22-23; but see

Disc. Tobacco City & Lottery, Inc. v. United States, 674 F.3d 589 (6th Cir. 2012)Stranch, J.Jmajority opinion)

( “ [ Wdorously disagree with the underlying premise that a disclosurerhatkes a visceral reense must fall

outsideZauderets ambit. Facts can disconcert, displease, provoke an emotional response, spark controversy, and even
overwhelm reason, but that does not magically turn such facts into opinipns.

185138 S. Ct. 23612372 (2018).
186 See id.
187 Zauderer v. Office of Disciplinary Counsdi71 U.S. 626, 651 (1985).

188 For example,thefuld. C. Circui t acanatichZauderedogicall, the disclosuré mandated must
relate to the good or service offered by thgutated pa t but the court declined to defirféhe precise scope or
character of that relationshipAMI, 760 F.3d 1826 (D.C. Cir. 2014) (en banc)

189138 S. Ct. at 2372.
190 Zauderer 471 U.S. at 651.

191 Milavetz, Gallop & Milavetz, P.A. v. United St,559 U.S. 229250(2010. Similarly, in a case decided prior to
Zauderer the Supreme Court said that the government has greater authority to regulate commercial speech when it is
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Perhaps modninethabtbhged sGonurt e xpl ai nfeadu dibtyse rdeci s i
noting thab theggdaswadgampel l ed subsidies at 1ssue
“Somehow necessary to make voluntary2advertiseme

rsmaeCawvitdusyu depplhwisngggested that one fact
thseapphybBtygvretwatedwhet her theastargeted
inghethsr imherssataen requircogstumerdiscl c
on "Nodec¢ hphiece sCroourt has not sgweasalty held
tZraound v ¢ ¥ ¥Pa wsde vé nawkr cour ttshihsa vPOTshief iDaCe d
i uit cdawalblededsthdti catiba spenhmie¢c¢reed zing o
0 eHoduse of s umihniisnaflms mabhhenent !l ¥t hacppl i cab
t mterest 1in r &%flehdey iSnege odnedc e(pitricovhintu dlea £ ral s o e
evapplies m¥Prkr bajoadtsiynagr gau rtheinti gtalmatts t he Suprem
eci stimint eidl FmbwWadenkby to |l aws intended to preve
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e Secosnadi dlintibraetidt's F enp d ¢ d iZsatuidnegnueirshhee sbas i s t hat
mpel |l e dZasupdeseacely niecessary to prevent deception
ovhiadte atl 1 ot her disclosure requi™®rements are su

©

EUEIRGIVW e w

f a commercial dnvodmlpmrel yefacteméntand uncontr
i nf or’mabtoiuotn t he goods or serviiclkelse bfedam gr swilaw wmc
Zaudieahem 1t will be constitutionad¢dasondbhg as t]

rel’attoed he dsoviem¥fdheenstt s onaklvamrevs s s relatively 1e
especiall ywiatsh ec osntpaanrdehdd d et harnwi weuapptly to compe

“potentially misleading,” as ¢ SeedpreRM.d,4535&.Sn9112031(1982). ¢ ading <co
192United States v. United Foods, 533 U.S. 4085(2001)
193 See id.

194See Zaudered71 U.S. at 651 (quoting re R.M.J., 455 U.Sat 201) (internal quotation mark omitted).

195n this regard, it is perhaps notable that the majority opinidwifit.A, 138 S. Ct. 2361, 2372, 23767 (2018), did

notuse this factor as an additional reason to reject the applicatéauderer By contrast, the dissent argued that the

state had asset e d “ t ihnfermational iaterestfthafauderere n c o mpasses” and noted that the
dispute this pointid. at 2389 (Breyer, J., dissenting).

1%See,e.gCTIA-The Wireless Ass’n v. City of BpeAMk#0FR3d18 854 F. 3d 1
22 (D.C. Cir. 2014)en banc)NYSRAS556 F.3d 114132(2d Cir.2009) Phar m. Care Mgmt. Ass’n V.
294, 316 (1st Cir. 2005) (Boudin, C.J., and Dyk, J., concurring) (majority opirgocdrd, e.g.Pomeranzsupranote

21, at 17778; Timothy J. Straubi;air Warning? The First Amendment, Compelled Commercial Disclosures, and

Cigarette Warning Labe]#10 ForDHAM URB. L.J.1201, 1259 (2013But seeGlickman v. Wileman Bros. & Elliott,
Inc.,521U.S.457,490 1 (1 997) ( S o u Zauderer. .Jreaffirméd adonestanding preferenae for

disclosure requirements over outright ban . .But however long the pedigree of such mandates may be, and however

broad the governmeistauthority to impose therdauderercarries no authority for a mandate unrelated to the interest

in avoiding misleading or incomplete commercial messaggsMIl, 760 F.3ch t 42 ( Br o wn ,If,fwhen, di ssent i n
the opinion was issued, there was any ddishitdereronly applied to mandates targeting deception, that doubt
dissipates given the Supie C s dogged adheiec ¢ t o t his singular rationale. ”).

197 AMI, 760 F.3cat 2.

198 NYSRAS56 F.3cat 133;Nat’| Elec. Mfrs. As$ n v . Sorrell @dCr7200)F. 3d 104, 115
199NYSRAS556 F.3dat 133.

200 seezauderer v. Office of Disciplinary Counsdi71 U.S. 626, 651 (1985).

201See, e.g.Corbin,supranotel0, at 1291See also,e.gphar m. Care Mgmt. Ass’n v. Rowe, 42
Cir. 2005) (Boudin, C.J., and Dyk, J., concurring) (majority opinion) (holdingnthat “ e x t ens i ve First Amend
analysis” is required wh e simplytrdutne dishlasurd of ecanemically significants i on i nv ol
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But, as enMphi % ivead Aammddwrjrusti fied or unduly bur
disclosure requirements might offend the First /
spe®%@lhower courts had previously come to differe
“anjustified or’purdwelmydoddwimdogmas/oyne t o be conduct e

from the reasonablenessZamdd@d'nary whe hhbtehwiiss as peedcr
inquiry was Ywehsswmedlmwy tfe/egftdaddl not entirely res
issue, although it dudjfisdamdieds oa’damgmilasgeburdgr
rather than the lang¥fiage of rational basis rtevie
&OYIOU@®Uw( 60T Ul VU

lZaudererpr eme Court upheld the contingent fee d
requirefnemts omasbl y 71 &1 aitnetd rtecs tt hhen Ptractveent ing dec
cons wH'Bus. as noted above, nlcol wedrd dcuotdilsratesr have 1 ar |
reasonaklvamevs smay govern the analysis even when
other than preventdlhg DoChuwdr sddadapti dargely de
articulate a“wchlaetart yspteacrod a rindP°8Thotart s e Dfiir ¢ e ddi d concl
one tchhaste where shengosabsmontCeral ruiddélndson
standarad, would qualify ZesudZPefthiapisentakimigeme dt
approacl,asienuphol ding a dAdasucdl,eorselree Sere@midr €Cmea o tu i
describesd itthted reegsatt ¢amsat e ™@'nd significant

Ot her“t hdhannterest in correcting miPtHEadéngl or ¢ o
courts shiveppphbtld commercial disclosure require

information designed to forward ordinary regulatory purpdses
202138 S. Ct. 2361, 23768 (2018).
203 Zauderer 471 U.S. at 651.

04pe,egflfigar Ass’n of Am. v. FDA, 3 1SéealEq, egdatipnwideBidedklyl 43, 167 (
Ad mi n. , I nc. v . Owe n , 873 F.3d 716, 734 (9th Cir. 2017) (s
burdense e When[ i efféctivély rules outthe speech itaccompanie¥ and evaluating this eparat

S
the disclosure is reasonably el aFtlead tDe pt’hte osft aBtues’.s & rPtreorf¢
U.S. 136, 146 (1994)))
205%pe, e.g.Pisc. Tobacco City & Lottery, Inc. v. United States, 674 F.3d 588-67 (6th Cir. 2012)Stranch, J.)
(majority opinion).
2%Seel 38 S. Ct. at 2377. In addition, in evalwuating whether
budensome,” the Court dr e w CéntrabHudspmeliew torestrigtionson commrescial had appl i e
speech: Ibanez v. Fla. Dep’t of Bus .InNr&RNMI,455UB. 1Rle gul ati on,
203 (1982). The fact that the Court cited cases applying this heightened standard of review and analyzed the disputed
disclosurerequirement under standards that the Court had previously applied to gralyibitions on speech may
provide further evidence that the “unjustified or unduly b
requirement 1is reasonabl y —ordtimaytjustévidence atsticter appsoach tothensamet > s i nt e
standardSeeNIFLA, 138 S. Ct. at 23778.
207 Zauderer 471 U.S. at 651.
208 See supraote 196
209 AMI, 760 F.3d 1823(D.C. Cir. 2014 (en banc).

210d, See alsdNYSRAS556 F.3d 114134(2d Cir.2009\ not ing t hat the 1itigant had conce

interest was “substantial” and that the government prevail
F.3d 840, 849, 850 (10th Cir. 2005) (chaeaizingZaudereras a special application 6entral Hudsorand approving
of regulation where Congress stated a “substantial” intere

211Natl Elec. Mfrs.Ass n v. Sorrell (dQr7200)F. 3d 104, 115
212 AMI, 760 F.3d 1823 (D.C. Cir. 20124 (en bac). See also, e.gint’| Dairy Foods As® v. Boggs, 622 F.3d 628
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assertedfoondePFpfesygnnifprotbecitti p,g human health
environment frof®medcunyppoticonimg“hoanl t h benefi
questlicomadhi ness?Byaconeceast, heldBreammadr iCamalit
Dairy Foods As sto'Btons omewv. cdmeosopy alone 1is not
interest to sustain the compult®ion of even an ac

I %I FL At he GCaymtedmda huwedlearu d,éd her go vieursntsmseenrtt a n
inter e“mortehpthraegnsy h3yPAs hdtscaudthd State, of
Califsorjmisat i fication for the nootsiec et hraetq utihreiyn gweurne

unlicens‘ens wapal gmhaott women in California know \
medical care fronm®Thee Cvoadtprohed uip@damlthad]t he
nothing suggesting thaty kmognahtatwdihen cdbovenetd oI
staffed by unlicen¥eNd Flheddgoatemeaofes hnonahs. gove
pr owivde e nc e asauspspeorrtteiddn di fnettebr cefs€opmprto @ e hder er

itsel Mi ha’feid nYaullenMirl avkeée zCourt rejected ar gume
government had failed to present sufficient evic
requirement, comf | tackhos¥eeh ¢t Ipaots sii b i Hiat hyt hoef rdeegcuelpattie
advertis ésmanfti 0wk 6§ hough the st andtarids ipso snsoitb leen tti
in future cases the Court could conclude again t

642 (6th Cir. 2010 upholding milk labeling requirementsJonn. Bar As% v. United States, 620 F.3d,836 (2d Cir.
2010)( upholding disclosure requirements for attorneys qualify

213 AMI, 760 F.3dat 24-25 (upholding countrpf-origin labeling).
214NYSRA556 F.3dat 134 (upholding disclosure of calorie informatic®@e also, e.gCTIA-TheWire 1 e s s As s’ > n v.

City of Berkeley, 854 F.3d 1105, 1119 (9th Cir. 2017) (upholding disclosure of cell phone radiation in the interest of
protecting “the health and safety of consumers?”).

215Nat’l Elec. Mfrs. As$, 272 F.3d at 115 (upholding labeling for preticontainingmercury).

2Pharm. Care Mgmt. Ass’n v. Rowe, 429 F.3d 294, 316 (1lst C
(majority opinion) (upholding requirements that pharmacy benefit managers must disclose conflicts of interest and
certainfinancial arrangements).

21792 F.3d 67 73(2d Cir. 1996) Notwithstanding the fact that this language seems to inZakeerer by referring to
factual disclosures, the court in this case in fact reviewed the commercial speech disclosuCeninaeddson
without explaining why it did not appauderer See idat 72.

28138 S. Ct. 2361, 2377 (2018) (quoting Ibanez v. Fla. Dep’
219 See supraotesl42to 145and accompanying discussion.

220138 S. Ct. at 2377 (internal quotation marks omitted).
221|d_

2?These decisions may also be ¢ oAMIrinawhich¢hdtcostcandudedhe D. C. Cir ¢
based on “historical pedigree” and evidence in the provisi
safety was a substantial o760 F.3d 1823-25(D.C. Cir. 2014 (en banc)Cf. alsoDwyer v. Cappell762 F.3d 275

282 n.5(3d Cir. 2014) Unlike the advertisements targeted by the disclosure requiremetasidiererandMilavetz,

which had the obvious propensity to deceive laypersons, the deceptiveness of accurately transcribed statements made

by judges in judicial opionexce pt s i s feavri dfernam > “’s)e ]l f

223 SeeMilavetz, Gallop & Milavetz, P.A. v. United States, 559 U.S.,2281(2010 Mila¥etz makes much of the

fact that the Government . has adduced no evidence that its advertisements are mislezalidgrerforecloses that

a r g u mwWhen the pdssibility of deception is as selfdent as it is in this case, we need not require the State to
conduct a survey of the . . . public before it [may] determine that the [adveztifemad a tendency to mislead!
(quotingZauderer v. Office of Disciplinary Counsdl71 U.S. 626, 6553 (1985) (alterations in original))3ge also
Zauderer 4 7 1 U. The asaumption §hat substantial numbers of potential clients would be so misled is hardly a
speculativeone: it is a commonplace that members of the public are often unaware of thealeti®anings of such

ter ms as ° f-etermsthataimoddindrycusaget might well be virtually interchangéable.
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deceptive that the goverfimeantdeesdantenpedviaogs
advertisements are misleading.

L1 EUOOEEOawlli OEUI E

If the government has assé&nuddriatrsmdddsitemats h aw e
that the disputed “rdeiasscolnoasbuirge trhehqtitderde¢neeirnets nigs t h e
Supr e mé oewridwnivuale rielre Dh@s €Cuih@wifdant i™ary parsin
required by more rigdrhauwsdl]lFi msetc eAmeanr dymewnhte nt et shtes
a disclosure magdaleofoimnfbimveg consumers about
assuming of course that the reason fof?infor ming
That court fur“fhegbddtilddbotrateddehbay ods aurdd scl os u
that recipients get the mandated information may
many such mandates have persisted for decades wi
consti t@4Siiomdlairtly.,, theas Se bimarbwnéhwhwikcte t he First
Amendment precludes the government from restrict
‘t he harms it recites are 71 eiaalt ea ntdh etnh atto iat smarteesrti
degt®Zehe First“dAmendmdenvdedmance or’'tempiemoanslkt rdaea
the rationalistylofumendaned@®Re commercial context

Not wit hdthsemglgensgt i on t hat | isthdw telvaitd ean cdki sicsl aseujruc
requirement 1s 1 eas otnea bgloyv errenl paetheodw etnot eaone satpsp rhoapvrei
rel itthfeoooe r seaneinde mE @ otrhtei ndgi s p ut evd e m eugphhicoyhedme n t

provt®lhas. showing may be easiest where the gover:
misleading tnpeeehdengt tendency of a disclosure

recipients get tRH¥Adndintdiadmral li n,f oo amarttisonhave s ome
commercial disclosure requiremepasr tfiavihld meevleyn t hi
the government has asserted an intFome sstxaatpH er, t I
iNational Associati on tohfe Mu nCEftabcattucraeirpsr bve 1 dSiEoCn

requiring companies to dicecid bb’evfimdleatteedr tthhee iFri rpr
Amend®elmt defending this rulieytdtfiemetlgboeamnmemg] a6
humanitar i anDecmroicsriast iicn RtehpeuIlbRI]A%EI no ft hfeh ev pGaowntg o

224 SeeZauderer 471 U.S. at 651.

225 AMI, 760 F.3d18, 26 (D.C. Cir. 20124 (en banc)See also, e.gConn. BarA s 8 V. United States, 620 F.3d &7

(2d Cir. 2010 “ [nc@ the government demonstrated that ignorance, confusion, and deception infected the bankruptcy
process in the late 1990s, the peesise of such problems was sufficiently evident that no subsequent surveys were
required to support congressional action in 2005 mandating information disclosure to consumer debtors.

226 AMI, 760 F.3dat 26.

227 Conn. Bar As#, 620 F.3dat 97(quotingEdenfeld v. Fane, 507 U.S. 761, 771 (1993)).

228 at 97-98 (quotingNYSRAS556 F.3d 114134 n.232d Cir. 2009).

229 See, e.gAMI, 760 F.3cat 26-27; Conn. Bar As#), 620 F.3dat 9798, 101;NYSRA556 F.3d at 134-36.
230 AMI, 760 F.3dat 26.

231 See, e.gDwyer v. Cappell762 F.3d 275282(3d Cir.2014Y hol ding that the challenged pro
unconstitutional even under the leggngentZauderers t andar d o f s ¢ r urneasanagblyrelateddoa us e it “i s
preventing consumer deception and is unduisdensome ) .

22This holding was an “alternative Zauderemeview didnotapplyand deci si on
that the rule failed review und@entral Hudson800 F.3d 518, 524 (2015).

2331d. at 530.

2341d. at 524 (first alteratiom original).
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wever, the govemonmsetnrta thea dt hfaati lietds tnoe ad®ur e wo ul
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another example, the Third Circuit struc
ng veatrtt®wsnen v.2®°lGaptphealtl case, an attorney
on that prohibited attormneys from using
stihnegy upntiebssesnftuelfdl ttheoxs té*°Tchpei mitartse. ar gued t ha
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ons are potentialtlhye msitsa teth dh andgp & aminls eodne p e r s
stpnreoyvi ding a complete judicial opinion someh
cepPibmem.court ‘peovadddagtlhgtudi cial opinion does
tential c¢client that an exsemp’hddftibeat$ dme ohe
thrett Hat the disputuaduld gqbiitMdmeiftt megdgs vely rules
e pos s[fiabni laitctyonrtnhedyw]e r t i se with even an accurat e
atement ab¥Andhin abdhitrdw@€ofadtultdgype—add restri
tright ban on adves+woiuwlidn gp rwoiptehr 1j yu dbiec iaanl a leyxzceedr
i gh@emterda s tHumdds aornd 8 f scrutiny.
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sDwysguwggesctosurts may strike dowmudiesfeltcdhseur e requ
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235See idat 525.
236 |d. at 524-25.

2371d. at 525.
238|C|.

239762 F.3d 275282(3d Cir. 2014)
2401d. at 278.

2411d. at 282.
242|d_

2431d. at 283;see also id( A reasonable attempt at a disclosure requiremerimig mandat e a Jhisat ement s uc
is an excerpt of a judicial opinion from a specific legal dispute. It is not an endorsement of my .abilitiey .
244|d.

2451d. at 284.
246|C|.

247 Zauderer v. Office of Disciplinary Counsdl71 U.S. 626, 651 (19838ee alsd’ublic Citizen, Inc. v. LaAttorney
Disciplinary Bd., 632 F.3d 212, 229 (5th Cir. 2011) (concluding disclosure requirements for attorney advertising were
unduly burdensome undgaudererb e ¢ a u s effectivelyeryle ot the ability of Louisiana lawyers to employ short
advertisemets of any kind ) .

248 NIFLA, 138 S. Ct. 2361, 2377 (2018)f, e.g, Cigar Ass$n of Am. v. FDA, 315 F. Supp. 3d 14873-74(D.D.C.

2018)( upholding warning statement r e qarénoesmlengthyor for tobacco pr
cumbersomeas®ffec t i vel y rul e o the messpge meaht to e communithté iofr yampen theo “

industry's enthusiasm to engagecommercial speech or causanufacturers or importers to pull products from the

marketplacg .)
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ar, the majority opinion highlighted one
l boamd dcttos eadn f@GhcoedsiCtwp el dathaswv@yst o surroun
rd stat e mweonrtd wgittaht eame2n9%t fr om t he government,
guiegesthis instance, thdr€@wnfil edst dovane h€aabdtl i
sagmed t herefyobar 2% s 0 dha |

Hei ghtened :St QUUBRBOW'sWUE $DOri wtti ny
a commer cial dnaeatc Ifoascutruea Ir eagnudi ruennceomtt r over si al

e spegkeds wmdbarurdyeioaerstlsi kaeplpyl y a hei ghtened st
vPywder prevailing Suprfemedp@owmto ipmeicaddent for
udemreasonaklviamevsosay ¢ vi ew t he chall€amgrerrdalk egul at
Hud s®Ms discuéCed tamdey eltuadbsloins hed the general sta
government restrictilades Soapremam€a afipgadrrde peecdc be d
al”ysis:

At the outset, we must determine whether the expression is protected by the First

Amendment. For commercialsgch to come within that provision, it at least must concern

lawful activity and not be misleading. Next, we ask whether the asserted governmental

interest is substantial. If both inquiries yield positive answers, we must determine whether

the regulation bectly advances the governmental interest asserted, and whether it is not
more extensive than is necessary to serve that int&test.

The Gades$ cr ileendt rtahld eHsitid v dosmr thee adri Bhlidn ya di scl osure
requiremeaoammafpeeth but dofau dieoety rqeuva,l icfoyu rftosr ha v
nehal d§Gd hmtart a lI’s Hiunlts omme dipaptPé esscrutiny

Howeverhavcvousometi mes suggested that some higher
th&€ant ral’s Hudtaggremesdcir ut i ny, should apply to ¢ omme
hat do not quaZaufdy?’Seome rleovweerw cuonudretr j udges have
ecaswsdeh s cl osupest spmbali are by de fniemitfriadn not ¢

29NIFLA, 138S.Ct.at237@ he not i c e h ahd primary threshold languaged foriVezhl « t
beneficiaries as determined by the State Department of Health Care Servifes r e aCalhHEALTH & BAFEYY.
CopE§ 12347. In Los Angeles County, this would have requirddeatisers to give this notice in 13 languages.
NIFLA, 138 S. Ct. at 2369.

250NIFLA, 138 S. Ct. at 2378.

251See, e.gNIFLA, 138 S. Ctat 2371.

252 See, e.gMilavetz, Gallop & Milavetz, P.A. v. United States, 559 U.S.,2240(2010 (considering whether

Central Hudsoror Zauderergoverns analysis of commercial disclosure requirement); Nationwide Biweekly Admin.,
Inc. v. Owen, 873 F.3d 716, 7323 (9th Cir. 2017) (same}MI, 760 F.3d 1821-22 (D.C. Cir. 2014) (en banc)
(same)NYSRADS556 F.3d 114133(2d Cir. 2009)(same) Cf. NIFLA, 138 S. Ct. at 2375 (concluding ttzguderer

does not apply and declining to rule on whether strict scrutiny or intermediate scrutiny applies, because regulation fails
intermediate scrutinyat'| Ass’n of Mfrs. v. SEC, 80F.3d 518 524(D.C. Cir. 2015)same).

253 See supréFirst Amendment Rtection of Commercial Speech’

254 Central Hudson447 U.S. 557, 566 (1980).

255 Seg e.g, Milavetz 559 U.Sat 250; Edenfield v. Fane, 507 US. 761, 767 (1993).

256 See, e.gUnited States v. Philip Morris USA Inc., 855 F.3d 3327(D.C. Cir. 2017)considering whether
Zaudereror Central Hudsora p p 1 i d [dajry,FoodsnAs3) v. Bogys, 622 F.3d 62840(6th Cir. 2010)same);
NYSRAS556 F.3dat 133(same).

257See, e.gNIFLA, 138 S. Ct. at 2373yat’| Assn of Mfrs, 800 F.3cat 524.
28See,e.g. Ri 1 ey wofthéBlind; 4B7 UFSe 78795(1988)
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thekhould be eval ua t®Idn ucnodnéternagsttn {trcaffmisdes w,m t wniyc h

r e qutihree sgcover nment fnoots hmow et hedxt emes ki aver st shtam s er ve
“Subst’ant fhsttssticatut eqyires therGoeertthmdnt hteorestri
furthers a compelling interest H%d is narrowly t

The Supreme Coubrut hmot ssuggupaarsetlayl hleelads t s ome t ype s
commercial disclosure requimremests umi gyt mbe es 8 b j
Centrall Nih Bt dtnhe Supreme Court considered the <co
requiring crisis pregnancy centers to ®Make cert a
The Court saprgewitsidoltihcaegqstechd dfigsicelmi miad e mnotices
stptreovidedni ghrtvibee s ubj eacst at ob esartedgnutd asgtpiegewct hio f y

but concluded that it did not needotarwvesvsel ve t 1}
even interm&diate scrutiny.
Significant Ny FCHuowevacey thtdhidceesncsradb endmtviod o i n g
commercidh ¢theedlcision below, the Ninth Circui!t
subject timys threicatu s$pcrroufte s & g $2hf Bhiaetd pceokuickte ot her
federal cothhtad off ¢opEgmd edecdd thrast bet ween profession
clients in the context”5%afs tah esierp aprraopfecescshi toentpd t yriesl
subject t o ®Tihfef eNiemtth rGiilrecsuit hahdtcownsl pded olat
practice ocfoual dp rboef ersesgiyslnatt jeedc tb yo nt lhye tsa®fitret er me d i
The Court rejected rtshti sAmednedame nsta ydionegs tnhoatt etnhceo mfpi
l ower $fcorrutai ncya t‘mrgwfreys ciad#=ld s peech.

Ul ti matel y,t htahte iCpoeusrstw asméoitwle tiprreoasfters si onal speech
unique category thatsits AmeahmeAfTropmihec éixtt @my K ih.
“pr ofes s i’dcnoaull ds pbeee cshe en t o overlap with commerci a
read to suggest that ¢ omme focridailn asrpye eFcihr ssth oAunledn daml

259 SeeDisc. Tobacco City & ottery, Inc. v. United States, 674 F.3d 56894 (6th Cir. 2012) (Stranch, Jinajority

opinion) (noting that eithefaudereror strict scrutiny would apply but ultimately applyidguderej ; Ent m>t Soft war e
A's B V. Blagojevich, 469 F.3d 64646(7th Cir. 2006)( As the State concedes, tlaisclosure requiremeni$ a

contentbased restriction on speech, and we must employ strict scrutiny in assessing its constitdtionality.

260 CentralHudson 447U.S. 557, 566 (1980).

261Reed v. Town of Gilbert,138. Ct . 2218, 2231 (2015) (quoting Ariz. Free
Bennett, 564 U.S. 721, 734 (2011)) (internal quotation mark omitted).

262138 S. Ct. at 23690.

2631d, at 2375.

2641d. at 2371.

2653ee id.

266 Nat'l Inst. of Family & Life Advocatey. Harris, 839 F.3d 823, 839 (9th Cir. 2016).

267NIFLA, 138 S. Ct. at 2375ee generally, e gTimothy Zick,Professional Rights Speect7 Ariz. St. L.J. 1289,

1314 (2015) (arguing that regulatedspecial kind nélationshipaacopehatein@ag ul at i ons
distinctive spheré )

%8Ngt 1l Inst. of F83aF.3duat839, 84Gef also, ¢.gKing \« Governor of New Jersey, 767

F.3d 216, 23435 (3d Cir. 2014) (concluding that professional speech regulations, likmercial speech regulations,

should be subject only to intermediate scrutiny, so long as the regulation of professional speech is justified by the

state’ s proteatirgclientstfroniineffiective or harmful professional serViceserruled in pat by NIFLA,

138 S. Ct. 2361 (2018).

269NIFLA, 138 S. Ct. at 2372.
2701d. at 2375.
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Huds onrnte npwvekaltwhfeitéhde o f e s s 1 ‘donvael swdapphhe ¢ o mme r c i al
spe&&ch.

Because t hse rFeAgqQuli rAeche nt s ea mpllviead i sutnsgi c¢e na fe xtt h i
to some debate whether these 1 i?tTchnemdd cremtsiede s i r
notdhal | em/gRiddsienquired to be +Phacnldu daeddv eirnt iasdevmeerntt is:
““lassic examplpeese”®8Fu tc otmhnee rucnilailc esns ed notice was
ten s andtetlhieaqafmascedad 1 t 1 e s stoas iptoes tord itsoc 1 ootshier res
bute the r6Ftuircteh etro, cilni ean t$st misilrhepanteloyi.t d ® £ a
s concluded that a Baltimoremaoakadinance 71 ec
s e drosgirteash € d mnseprecéPdahl a t ¢ d thret psaeighhancy cent
weme®t motivated by ecorncomme ricnitaelr etsrta nsra cppriooma s ibi
“pro[viiklg e information about pregnancy, abortion,
religious and®lpothei ¢takecihmlmdihld sncotosruergwl ate com
spe,ecthhen mutmswaophd shamg tdhart satpdpelnsgt o w o turtavtonhyd o
th&€ant ral. Huds on

Ot her s, however, have pointed out that crisis pr
opetiant ea mar ket place whereget, faedsprguiedletshage it dhre
centaerres engaged in commercial activity by provid
pregnant®Amodmermo.r e generally, some have pointed o
“pr of e ¥asnido ncaolmme r?#Thafda cstp bMehcAhC d ur t ddiirde cntolty addr e s ¢

2 See id.
220hralik v. Ohio State Bar As s’ n, 436 U.S. 447, 456 (1978)

213See NIFLA138 S. Ct. at 237%urther, the Court also seemed to implicitly suggest that the twoocEeintersect
by describingZauderera s one specific circumstance where it ld“has afford
at 2372.

274 Compare, e.g.Duanesupranotel0, at 380 (arguing generally that crisis pregnancy center disclosure requirements
“should be deemed ¢ o mmenly i.that Wherdcesis pregnancy cehtergfe invehedini r e

the marketplace of reproductive servicesthey must provide bateones disclosures about their services to help

pregnant women make informed choices about where to obtain medical assistance and to prevent consumer

deceptiofi )with, e.g, Greate Balt. Ctr. for Pregnancy Concerns v. Mayor & City Council, 683 F.3d 539;38b@lth

Cir. 2012) (holding crisis pregnan chkndofideologicallydriven peech was n
speeclithat] has routinely been afforded the highestdls of First Amendment protection, even when accompanied by

offers of commercially valuable servi¢es .

275 SeeCAL. HEALTH & SAFETY CODE § 123472.

278\V/a. State Bd. of Pharm. Va. Citizens Consumer Counc#i25 U.S. 748759(1976)(quoting Pittsburgh Pss Co.

V. Pittsburgh Comm’n on Human Relations, 413 U. S. 376, 385
217 CAL. HEALTH & SAFETY CODE § 123472.

Specifically, the 1 aw r equimoepdovidebrenake refertalefar ationtoobirtd i s c1 os e t h

contr ol GseaterBait.CCtr. for Pregnancy Concerré83 F.3d at 548 (quotirBALTIMORE, MD., ORD. 09-252
(2009)) (internal quotation marks and alteration omitted).

2191d. at 553-54.
280 Duane supranote10, at 379.

281 See, e.gKing v. Governor of New Jersey, 767 F.3d 216,-Z%3(3d Cir. 2014)pverruled in part byNIFLA, 138 S.
Ct. 2361 (2018); Daiel HalberstamCommercial Speech, Professional Speech, and the Constitutional Status of Social
Institutions 147U. PA. L. Rev. 771, 850-51 (1999).
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282 See, e.gNational Institute of Family & Life Advocates v. Becert82HARv. L. REv. 347, 351 (2018) (NIFLA
marks a profound shift in the Coligttreatment of compelled commerual disclosures. The Court fundamentally
undermined its previous commercial speech doctrine. . D

283See NIFLA138 S. Ct. 23612375(2018)

284Cory L. Andrews;The Dog Thabidn't Barkin the Night: SCOTUS NIFLA v. Becerraand the Futureof
Commercial SpeeckorBes(July 5, 2018, 11:02 AMhttps://www.forbes.com/sites/wlf/2018/07/05/Hegthat
didnt-barkin-the-night-scotusmifla-v-becerraandthe-future-of-commercialspeech/#2e3b0ab43ddc

285This view is perhaps most clearly evidenced by thetfeattwhen théNIFLA Court did applyZauderer it
nonetheleskeldthat the unlicensed notice failed even this deferential standard of rS8eevNIFLA138 S. Ct. at
2376-78.

286 Notably, Justice Thomas had previously arguellilavetzthat the Court shodl eéxamineZaudererand its
progeny in an appropriate cas#lilavetz, Gallop & Milavetz, P.A. v. United States, 559 U.S.,22%86(2010
(Thomas, J., concurring).

287TNIFLA, 138 S. Ctat 2374.

288 5ee id.

289 See idat 2380 (Breyer, J., dissenting).

290 Sedd. (quotingid. at 2371 (majority opinion))

2911d. at 2376 (majority opinion).

22Ri 1 ey v .nolNhetBlind, 487 &.8. 78796 n.9(1988)
293 Mason,supranote38, at 965.

Congressional Research Service 28



Assessing Commercial Disclosure Requirements under the First Amendment

scrytiewegn i f dihsecyr iomihneartwei du1 abdReer@dB uotn beceocnat ue snet

NI Fhdgpetnaseggest that content mneutralittgeiceamsrel ey
reasonable teocoumamdkwtthatmdmwevel i ksetlryi ctto sccornuctl iundye
couldtapptdhmtsendt commer ¢ci al & 3Tshcilso swioruel dr ebgeu icroennseinst
with what some commentatorsnbneazsidegkyibeidghtend
restrictions 0% commercial speech.

For tmbbowywCalr »r al gleundescoanht ygoeoernot hgoaanahmens of
actionsl awf ehits memodmmegs pe @t mcl uding commercial d
requirements t hZaatu ddeoe vri®®Atw . qdui aslCiufsys refdd,r eHq wlis roens

t htahe gover nment ptsouvbes ttahmatdi dilt,ast i tidtieer rerecsstgluyli st i o n
advatncheast intaoptsmorneadeksensive than % necessar
Government regulations ar e smoarned alridkeeulbye nteor hfea i 1t
reasonablefefsent bedandeg a court believes there

294 See, e.g EMW Womeris Surgical Ctr., P.S.C. v. Beshear, No-6lI51, 2017 U.S. App. LEXIS 24931, at*g (6th

Cir. Dec. 8, 2017jorder)(noting that undeReed “[s]trict scrutiny generally applies to contdrasedestrictions on
speech; but stating thatcommercial speech and professional conduct . . . are typically scrutinized at a lower level of
review’); Contest Promotions, LLC v. City & Cty. of San Francisco, 874 F.3d 597, 601 (9th Cir. 2017) (rejecting
argumaet that undeReed restriction on commercial speech should be subject to strict rather than intermediate
scrutiny); Free Speech Cadhc. v. Attorney General, 825 F.3d 149, 176 n.7 (3d Cir. 2016) (Rendell, J., dissenting)
(“Notably, because the CourtReednever even mentionegdentral Hudsonat least two district courts in California

have concluded th&eeddoes not compel strict scrutiny for laws affecting commercial sp8e€it., e.g, Ocheesee
Creamery LLC v. Putnam, 851 F.3d 1228, 1234 n.7h(Cit. 2017) {There is some question as to whether under the
Supreme Couts decisions ifiSorrelll and[Reed an analysis to determine if the restriction is content based or speaker
focused must precede any evaluation of the regulation based on tdibammercial speech jurisprudence, and if so,
whether this would alter th@entral Hudsorframework”).

2% SeeAndrews supranote284. Cf.Am.Bev.Ass n v. City & Cty. of San Francisco, 91
2019) (Ikuta, J., dissenting fromost of the reasoning, concurring in the rés{describingNIFLAa s hol ding t hat “[
gover nme ntcompeligngihdividuaddonspeak a particular ;e a ig & contenrbased regulation that is

subjecttostrictsctui ny, subject t o NIRuA 138 S Cte236123012018)); Dog w Marshall, g

No. 2:15CV-606- WKW, 2019 U.S. Dist. LEXIS 21578t *24-25 (M.D. Ala. Feb. 11, 2019) (holding that a state law

requiring drivers licenses to identify criminal sex offenders was subject to strict scrutinyNIRdérbecause it was a

disclosure requirement, and ultimately concluding that the requiremnert unconst i tutional because i
least restrictive means of advancing its interest”).

2% See, e.g.Mason,supranote38, at 986 (statigthatinReedt he Cour t ma y inwphcitlyeoveffulent ended t o
much of its old doctrine distinguishing commercial speech by mdResgis test broadly applicable” not i ng t hat

“recent cases have taken increasingly tough looks at restrictions on asahsgech despite nominally sticking to

theCentral HudsorframeworkR ) ; Ca r 1No MongerBusiness as Usual: FDA Exceptionalism, Commercial

Speech, and the First Amendmeét8FoopDRuGL.J. 4864 8 8 ( 2 0 dstictiong oh EoRifhercial speech are

currently subject to what is essentiallgafactostrict scrutiny applied under tiigentral Hudsomame” ) .

297 See, e.g.Sorrellv. IMS Healthinc., 564 U.S. 552572(2011)(applyingCentral Hudson otargéeted, conterttased

burdel i mp o s e dd statyte ath pretgcted commercial speech).

2% See, e.gMilavetz, Gallop & Milavetz, P.A. v. United States, 559 U.S.,2248(2010 (considering whether

Central Hudsoror Zauderergoverns analysis of commercial disclosure requirement).

299 Central Hudson447 U.S. 557, 566 (1980).

300g5ee, e.gNIFLA, 138 S. Ct. 23612375(2018)(striking down notice for licensed facilities)at’| Ass'n of Mfrs. v.
SEC, 800 F.3d 51&24(D.C. Cir. 2015)striking down conflict mineral disclosuresiit’l Dairy Foods Ass v.
Amestoy, 92 F.3d §773(2d Cir. 1996)striking down milk labeling requirement).
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301See, e.gNIFLA, 138 S. Ct. at 2376n NIFLA, the Supreme Court explained that not only were there less

burdensome means available, the licensed notice requiremeaiseandeinclusive.ld. at 237576.1 n t he Court ’ s
view, 1if the temaximizewemels awarenkss [ W a-gpdnaore@d medical services, then the

disclosure requirement should have applied to more clildcat 2376. This limited applation raised concerns for the

ailable for the goX€o mmeasnt wit loleaviiddjewnicreee ionfs rag o a |

wev¥¥emnt rali sHumosroen forgiving than strict scrutin
vernment actions infrifgnngadlPHadmmeamphe¢, spr e

gulgotvieaming the way that HsiartliisnfeisdClendufsrt.a /di s.p Itah

mme mdioalmatt h @ nmamiwa pll azel y and directly advanc
quiring that the tot alp,rifcien afP?Asppdl iatcyleeedbee g thle a mio o

Court that the state was targeting disfavored spedkeBut regar dl ess, the Coooopt held that

the licensed facilities to deliver its message forld.
32Cji gar Ass’n of Am. v. FDA, 315 F. Supp. 3d 143, 171 (D.

303 See, e.g.Fla. Bar v. Went for It, 515 U.S. 618, 635 (1995); United States v. Edge Broad. Co., 509 U.S. 418, 436
(1993); Posadas de Puerto Rico Assocs. v. Tourism Co. of Puerto RBdd, 27328, 344 (1986).

304687 F.3d 403, 415 (D.C. Cir. 2012). This conclusion was an alternate holding; the court had previously concluded
thatZauderera ppl i ed and that the rule was r iatsdbdpbutinlrespseel at ed t o
to the dissent, the court also said that the rule sati€gedral Hudsonid. at 415.

3051d. at 415.
306 Q.

307 See, e.g.Reed v. Town of Gilbert, 135 S. Ct. 2218, 2226 (2015) (noting that cemtent e d 1 aws “are pr es ump

uncons tiCfRichard H.d&dlldh)JrStrict Judicial Scruting54UCLA L. Rev. 1267, 131314 (2007)
(discussing development of strict scrutiny standard and its modern application to free speech); AdamR&fakier,
Theory and Strict in Fact: An Empirical AnalysisSifict Scrutiny in the Federal CourtS9VanD. L. Rev. 793 844

(2006) (ar gui ngricttsdiutiny is e. mgstifatal i theladeyof freéspeech as compared to ot he

constitutional areas in which the standard is applied).
308 E g, Armijo, supranote54, at 83; Masonsupranote38, at 985.

309 Denver Area Educ. Telecoms. Consortium v. FCC, 518 U.S. 727, 741 (1996) (plurality omir@®da)so, e.g.
Williams-Yulee v. Fla. Bar, 135 S. Ct. 1656, 1666 (2015); Burson ereeman, 504 U.S. 191, 1980 (1992)
(plurality opinion); Austin v. Mich. State Chamber of Commerce, 494 U.S. 652, 660 (b98&)led byCitizens
United v. FEC, 558 U.S. 310, 365 (2010).

310 SeeArmijo, supranote54, at 83-84.

SMO0hralik v. Ohio State Baseedsoseygn,bRidx6¢ WofShaBlind4B7 F4d6 (1978)

U.S. 781 796 n.9(1988)( Purely commercial speech is re@usceptible to compelled disclosure requirenientst.,

e.g, Duanesupranotel0, at 375 (arguing that “acraahi@linconsumers peech doct ri

protection legislation because it allows the government to regulate communications for their truth, thus preventing
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consumers from being misled or deceived”).
312 Armijo, supranote54, at 84.

313 SeeMilavetz, Gallop & Milavetz, P.A. v. United States, 559 U.S.,22%1(2010; Zauderer v. Office of
Disciplinary Counsel471 U.S. 626, 6553 (1985).

314See, e.g.Reed v. Townf Gilbert, 135 S. Ct. 2218, 22335 (2015) (Breyer, J., concurring).
31515 U.5.C. 878

3163ee, e.gBasicsof Labeling U. S. Dep’t of Agric. (last updated June 22,
https://www.fsis.usda.gov/wps/portal/fsis/topics/regulatmmynpliance/labeling/labelingolicies/basicf-

labeling/basicgabeling 21 U.S.C. §8 453 (defining when poultry will be considered misbranded), 601 (defining when

meat will be considered misbranded).

3177 U.S.C. § 1639b(a); 7 C.F.R. § 66.3.

31821 U.S.C. § 352(n).

31942 U.S.C. § 6294; 16 C.F.R. pt. 305.

320 Deceptive Experiences To Online Users Reduction $.c1084 116th Cong. (2019).
321 Climate Risk Disclosure Act of 2018. 3481 115th Cong. (2018).

322NIFLA, 138 S. Ct. 23612377(2018)

323 Milavetz, Gallop & Milavetz, P.A. v. United States, 559 U.S.,2281(2010; Zauderer v. Office of Disciplinary
Counsel471 U.S. 626, 6553 (1985).

S24NIFLA, 138 S. Ctat2371.

325 See idat 2374-75; Sorrellv. IMS Health Inc., 564 U.S. 55865(2011) But see, e.gHamilton v. City of Boca

Raton, 353 F. Supp. 3d 1237, 12556 ( S . D. Taken collecively,dhpse ¢ag@dlFLA andCasey instruct
thatthisase[ino ]l ving local prohibitions on Réed®nervusedicithanal t her apy ” ]
contentbased laws must be subject to strict scrutiny..
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326 Central Hudson447 U.S. 557, 564 n.6 (1980).
327 Cf., e.g, City of Cincinnati v. Discovery Netark, Inc.,507 U.S. 410, 424 (1993).

328 SeeNIFLA, 138 S. Ctat 2380-81 (Breyer, J., dissenting); Reed v. Town of Gilbert, 135 S. Ct. 2218,-2234
(2015) (Breyer, J., concurringyorrell, 564 U.S. at 5845 (Breyer, J., dissenting).

329NIFLA, 138 S. Ctat 2376 (majority opinion).
330 3ee, e.g.Note,supranote37, at 973.

331See NIFLAL138 S. Ctat 2376 For one thing, it is not clear whether,bye f e r e ncing “warnings long c
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332See idat 2378.

333 See idat 2376

3Am. Bev. Ass’n v. City & Cty. of San Francisco, 916 F.3d
33,

3361d. at 756.
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340The Court has rejected application of thastrestrictive means test in the commercial speech arena, meaning that a
regulation affecting commerciapsech need not be themastrestrictive alternative availahleee, e.gBd. of Trs. v.

Fox, 492 U.S. 469, 480 (1989), but has sometimes struck down commercial speech regulations wheréetgere are
restrictive means available, viewing this as evidehaéthe government action is more extensive than reasonably
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