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The U. S. Constitution vests tHe aSaidingeaf & w Legislative Attorney e of
wi t h hoclodnisnegn t“” when a Pr e s iobecan Article bl judge-that is, s e
a federal judge entitled to life tenure, such as a Supreme fimtite Tocarryoutt h i s “ a .
o Valerie C. Brannon
and consent rol e, tedrieg aSmhiehdviembers quegstion thelnbmjinee (T
. Legislative Attorney .
After conducting this hearing, the Senat eith

to confirmthe nominee oinsteadrejectsthe nominee.

Notably, many prior judicial nominees have refrained franswering certain questions during

their confirmation hearings on the ground that responding to those questions would contravene norms of judioiahethics
ConstitutionVar i ous “ c an o n s 2thaii§ selfenfdrding aspirbtionalnarnisterded to promote the
independence and integrity of the judiciargnay potentially discourage nominees frarty answering certain questions

that Senators may pose to them in the confirmation cotiextever, #hough these canons squarely prohibit séones of
conduct during the judicial confirmation processuch as pledging to reach specified results in future cases if confirined

is less clear whether or to what extent the canons constrain judges from providing Senators with more general information
regarding their jurisprudential views. As a result, disagreement exists regarding the extent to which applicable athical rule
prohibit nominees from answering certain questions.

Beyond thgudicial ethics rules broader constitutional values, suctdasprocess and the separation of powhes/e

informed the Senate’s qAsaresulthistaricahpgactisefcanjhelpdiliuroinate Which guesiionseae s .
judicial nominee may or should refuse to answer during his or her confirmationt Bepeame Courtamineesfor

instancehave invokedhe secalled“GinsburgRul2  t o decline to discuss any cases t
Court or any issues that are likely to come before the Caaniators and nominees have disagreedtatloether any given
responseavould improperly prejudgan issue that is likely to be contested at the Supreme @dttndugh nominees have

reached varied conclusions regarding which responses are permissible or impermissible, nominees have commealy answer
general questions regarding their judicial philosophy, their prior statements, and judicial procedure. Nominees have been
more hesitant, however, to answer specific questions about prior Supreme Court precedent, especially cases presenting issue:
that ae likely to recur in the futurdJlitimately, however, there are few available remedies when a nominee refuses to answer

a particular question. Although a Senator may vote against a nominee who is not sufficiently forthcoming, as a matter of
historical pratice the Senate has rarely viewed lack of candor during confirmation hearings as disqualifying, and it does not
appear that the Senate has ever rejected a Supreme Court nominee solely on the basis of evasiveness.
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Questioning Judicial Nominees: Legal Limitations and Practice

n order ttohes ademmulactde independeArad cdfe tIHd odurt
Uu. S. Copgtoivti lebent hadges, both of t’od sithpr e me e
United“Shtaatle sh,ol dd utrhienigr gfdtdinceesh e ve doue a salary
“shall mnot be diminished "dRy igrga nthieng WCoSh.t iShwpmr
Court ,Jujsudgess of the U. S. Courts of Appeals a
“Ar ti Cjl ed d dadlr aan tgeue d “t shael aprrya catnidc al e tuhe aHewmrtd oorfs 1 i
sought ttdhei nfsculldartodm podn tt § comilgihptf ¢ gsdges tbafavor
or disfavors cienrsttaciand loift ingeaunttr al o pmplifmd atrhe 1

Because Article II1I1 judgrsliainfdd,becanrnubyey cialdd rtallieiu
decide issues of great'thegdé¢candopowhernyhat ot gno
partjadiaeaial candidactaen tboe tniGEmefnetidoeSirsa.1C obnesntciht ut i o
empowers the President to nomihwmtlsoesasdtdates fo
Senate rwidtplr otvhi‘egdd viamed af fordin®omr¥wmithhhebgeng t ¢
t he P rse sniodnfifinceaersrtyh‘esd vi ce awrd leanstchret Senate typi.
a hearing at which Members of the S@A&Afiaee Judicia
conducting this heardffcg,n s’t¢hoet ¢ Sheen antoemi gneant ei roanl lbyy evi
favor of °’st heomfoimi matei osh her nSmi nhead reject

I dedtlHhey,questioning of nominees at confirmation
and indeed neces nome.&idof d¢dhletniad o mmbaoshky
questhaehsarcenabhkbe dSwlanddeal uate not only the nom
qualifications, butlalsotithmgipaBSuwll spmensdthipo ©Bsh w
frequentilnyqui‘imitidensd es peci fic cases, judicial ©philo
are likely to d’léHnewebveefrqrq'utdlia:wb@drwenftbl.rmienaenesswer
certain questions a+ot hkave coal afrumacétioerdy e hy i pgs
respoeakas mifnughhtyshwmetr i ng cecodvlad nviqauleasttea omar i ous et |

1 United States v. Hatter, 532 U.S. 557, 567 (2001) (qudtimg-EDERALISTNO. 78 (Alexander Hamilton)).

2U.S.ConsT. art. IIl, § 1.

3 SeeHatter, 532 U.S. at 56569.

4 See, e.gValley ForgeChristian Coll. v. Ams. United for Separation of Church & State, Inc. 454 U.S. 464, 473

(1982) (“The exercise of judicial power ... can ... profou
extends. ”) .

5 SeeSen. Charles McC. Mathiad:., Advice and Consent: The Role of the United States Senate in the Judicial

Selection Proces®4U.CHI.LL.REV.2 00, 200 (1987) (“Among all the responsibil
is more important than the duty to participate in the gge®f selecting judges and justices to serve on the federal

courts. 7).

6SeeU.S.CoNsT.a r t . 11, § 2, «c¢l. 2 arfd pylhdewithRhe AdvicedrdiCongentofithe]l 1 no mi na't
Senateshall appoint . . . Judges of the supreme Court, anthelt ©fficers of the United States, whose Appointments

are not herein otherwise provitle f o r . . .”) (emphasis added).
" E.g, Robert F. NagelAdvice, Consent, and Influen@tNw.U.L.REV.8 5 8 , 859 (1990) (“Beginning
the hearingsonPettr St ewart’s mnomination, senators have considered

appearance [at his or her confirmation hearing] to inquire about specific cases, judicial philosophy, and attitudes on
issues 1ikely t o) BubsesMichaetJf Gerhardt & RichardW. Paintdtajdrity Rule and the

Future of Judicial Selectiqr2017Wis. L. Rev. 263, 266 (describing instances in which the Senate has opted not to
hold a confirmation hearing for a nominee).

8 Gerhardt & Paintersupranote?, at 270.

9 William G. Ross The Supreme Court Appointment Process: A Search for a Syn&iesis. L. Rev. 993, 1005

(1994).

10 Nagel,supranote?, at 859.

1d.
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govermidregs and jWdicimpactmntdbhdaterdependence or |
judi®Thioarnmeneer al notthdhuwdRuet damBhadegt Gti md bduwmgi ng h
Supreme Court ceh€¢éicmdndaomifitesa,r imeg for dcasts, [ a
of how she might mi gchatmeo nb eqfucer¥§ ii tmlndhaedndhwrgte t

Ant onin Scal ihai sr eofpuisneido nt oo ns taantye pri or Supreme Co
to dMascbugsy v. tMadifoamdati onal case establishin,;
laws under tPlf®o m@ommemnittwuwboirenand eMepnrbeesrsse da 1firkues thraas
regandomnypgeecsi te nctelveeiarl juri sprvmuidegttilhdi wvieovsf i r ma
hearWhgisl e by no mean¥s ome guaefprdmspes tviivew,j udge s
to divulge how they will 71 wlye reem ccho it threo weemsciha 1 ¢t
Senators cannot cahttnadfwlildynigntwhemdervaotoe confir
nomifiee.

At the samewd¢adaenen t hough many wish that federal
forthcoming dur i nagr ithhhesirre ciosn“fneotnaeatihveel neashse e e ment a
n o neiens , senator s alainkdé btehmamteanuirhd mbsat i ons on a po
Jussdamsewdustimg confirMfForonppmemessommentators a

12Tom Lininger,On Dwo r ki n, 185MvdcH. B. 8av.KL315, 324 (2007) (arguing that applicable rules of
judicial conduct “have generally provided many excuses for
matters”) .

13 Dawn E. Johnserghould Ideology Matter in Selecting Federal Judges? GidRules for the Debat@6 CARDOZO
L.REV.4 6 3, 475 (2005) (“The nominees themselves frequently ci
declining to answer questions. ”).

14 The Nomination of Ruth Bader Ginsburg, To Be Associate Justice of tteer@upourt of the United States:
Hearings Before the S. Comm. on the JudiciaBBd Cong. 323 (1993) [hereinaftéinsburg Hearings(statement of
Ruth Bader Ginsburg, J., U.S. Court of Appeals for the District of Columbia Circuit).

15 Marbury v. Madison5 U.S. (1 Cranch) 137, 180 (1808)pmination of Judge Antonin Scalia, To Be Associate

Justice of the Supreme Court of the United States: Hearings Before the S. Comm. on the J@lici@gng. 33

(1986) [hereinafteBcalia Hearingk(statement of Antomi G. Scalia, J., U.S. Court of Appeals for the District of

Columbia Circuit) (“I do mnot think I should answer questio
as fundamental ddarbury v. Madison ” ) .

16 Sege.qg, Justin Wedeking & Dion Faagis, The Candor Factor: Does Nominee Evasiveness Affect Judiciary
Committee Support for Supreme Court Nomine83PloFsSTRAL.REV.3 29, 330 (2010) (“Legal acade
journalists, and other judicial observers routinely criticize Supreme Court confirrhaoimgs as exercises in

obfuscation, where prospective justices give carefully c¢cra
(footnote omitted)); Liningersupranote12, at 1326 (noting that, during the confirmation hearings of Chief Justice
John Roberts and Justice Samuel Al it o, several “Senators e

seemedtobeoffi mi t s t o discussion duyAnmygdsteih RaulKana & RobemhBarnesp n pr oce s s
Sotomayor Avoids Questions About Her Position on Abortion, Other J88uss. PosT, July 16, 2009, at
http://www.washingtonpost.com/wgyn/content/article/2009/07/15/AR2009071501114.Hekcribing Senators as

“frustrated” with Jwsitvieca epdtiemda’yar’s “long, elu
17 For instance, some Members have instead taken the opposite positiom t “ans wer [ing] questions 2
decided Supreme Court cases” would create an 8BSeedesirable a

Lori A. Ringhand & Paul M. Collins, JrNeil Gorsuch and the Ginsburg Rul&8 CHi.-KENT L. Rev. 475,479-83
(2018) (describing the positions taken by several members of the Senate Judiciary Committee during the confirmation
hearing of therJudge Neil Gorsuch).

18See, e.g, Lininger,supranotel2, at 1327 (“Plainly the present process for
not ideal. This process allowsmmees to assume a position of life tenure without meaningful prior screening of their
judicial philosophy by the Se naQuestiodsiodSupreme Court NOminessiat t e e . ” ) ;
Confirmation Hearings: Excluding the ConstitutjdtvGA.L.REV.9 13, 919 (1983) (“I1f . . Loditow
for Senators to base their votes in whole or in part wupon
could have cast an informed vote without access to informationthatwas i n t he record of the hear

BstevenLubetConf i r mati on Et hics: President ReagalBBlmv.Nomi nees to
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a n o mihnoeuel d ‘fedxtp lmackiet or Ttnop Iriucliet ipnr oamicseerst ai n wa )
cases during his or “heah cpmdmirsmast iiofh .sheewmghtn gands
compromise pjemdiceaice]l anddedby deprcessngfliawgants o
constitutionalaaeiju dRTUWheetseem tc otmbnuenntt Badt notrasi @ t hat t

integrity of the fedeygdsidgrpdnscsecassygwSehddoukierh
“confirhadiléi pmr bhased through the pPedge of futur.

In response to concerns regarding tHjodgeeper <con
and bar associations “hawdonfp rjountduilegidatal¢ dsiteash fvcasr i et y
enfomgacsipirational norms intended to promote the I
judi®Amornyg ot hlkesd¢ hdmgens tprovide nominees with
which sorts of statements by Judgpprmiﬂf&mﬁmd101al
discus s®%®ndo sbte lcoowmment ators agree that the canons
from pledging to reach predetsahhdherds ,r esarmhitme d s,
Members of Congress hawegan deixntigeeantdwkh¢idcchea ndbans ens us
ot her wi senaceminisd a afi nmom Haynpsewse roifn gquestions at his ¢
confirmation hearing.

Beyondandhes of judi @i alrtedviceleaiclosn stthiet it e om@ad 1l nor ms
i nfl unchnagteeds t fiowchgn el ci al nominee shoW®Hertewro, must r
however, di fferent nominees have reached differe
responseofamse ai mpps ubdyndaries between proper res

responses remain unsettled.

This eaxaopmirtrees]l evant considetrlgetueccot ® Pwidhlgimadspect t
nomineaese phoéfdiiens by discussing appha mahple canons
discourage judicial nominees from answe®ing cert
The rtehpponrotc e e ds wh oteip eqysei eosft 1| dresd gpmmil i al nominees

L. & PuB. PoL’y 229, 23435 (1990) [hereinafter Lubefonfirmation Ethick(emphasis added).

20Vikram David Amar,i Casi ngo Brett Kavanaugh: Why Senate Hearings Car
Supreme Court Cases, and at the Very Least His Views on Applying Originalism Where it Would Lead to Progressive
ResultsVERDICT (Aug. 13, 2008)https://verdict.justia.com/2018/08/13/casingettkavanaughAccord e.g, Lubet,

Confirmation Ethicssupranotel9, at 235 (“[I1]t may seem to future litigants
outcome as a consequence of commitments apparently made during confirmation. This appearanceyosipautali

be avoided in its own right.”).

21 Lubet, Confirmation Ethicssupranote19, at 235.

2For the purposes of Ithkiasndriedmdret’, rtelfee rtse tm “jamdi piea s on, in
seeking selection for or retenti MaDELCoDETERMAAL@GY. a1 of fice by e
23 See infre“Codesof Judicial Conduct

24 See generallCRS Legal Sidebar LSB10188alling Balls and Strikes: Ethics and Supreme Court Justloes

Cynthia Brown

25 See infra‘Codesof Judicial Conduct

26 See infra‘Historical Practice

2TE.g, Lubet,Confirmation Ethicssupranote19, at 234 ( “ [ TsglNes have sesponded inwidalyh e m

different fashion to inquiries from the Senate concerning their views of thedawn gi ng fr om Robert Bor k’ s
willingness to discuss legal issues at length ybutd in detai
the most general tddrmat”262Zo0606tHoteecwvemiytqdy j-designate, t hat was
a comparable question was freely answered by anetfieot the very samen o mi nee . ” ) .

28 See infra‘Codesof Judicial Conduct ”
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answered or déobtiumm drgd mi meamsUweSf.o rS utphif b mer €par t
concl udwowsnhewkietahways FPor Members.

Coded Judicial Conduct

The federal judiztarhagwahbewceoesns obsalalt i ons have
lcoopdeetkt hs tahdards intended to jgmdidei alhe condu

o
o
<
(¢)]

candi®Ast esx.p | a inmendyt hoef$ e wg o d e s ctohmtdaidlinls par wrva ge o n s
nominees for federal judgeships from answering ¢
conf i rhneaatrffBang h. of the et hical r wloenss twhiastcnias sed be
federal judicial n odmirnieneg ntahye pceormfinexfmabthigyo ne tphrioccael
ru) eh o wefvfeirr,noabtliingeahiyen e e s t o r e s p ¢ ndMosroe opvaerrt,i c ul a |
the applicableoatlgi palohd i fare@mhewecteirntg i n
questionsgxphpuidpdbynoMemipbroas biimgse guestions.
As the foll owi,nghosweerviicarmsn so £ xjpd di i adendtolrica smgar e
with thethemsalits thhiatt ually no casaenall ahw manngd onl y
tbeodes of judici aslpewxcdofndtwecxtt aopfp lcyo ni fni rtrhaet i on hea
appointadd jflallpeelsat ghs possiblfer @mhamr aevo mmadtogi e s
especitaltleyment s and proemliectsed hjaud gambdii deavtals thhohe&e
during themnriddhmpaitdgms canons nor tme advisory of
definitivel heaardiddriess ¢ a Il pitwmy ltehse s peci fic context o°

29 See infrat‘Historical Practice ”
30 See infra‘Conclusion ”
31 See infra“The Code of Conduct for United States JutigeBhe“ABA Model Code of Judicial Conduct’

32 Note that ethical rules that purport @nstrain judges and judicial candidates from stating their views on legal or

political issues may raise First Amendment conce®eg.e.g, Republican Party of Minn. v. White, 536 U.S. 765,

768-88 (2002) (invalidating state judicial canon that prohibiteddn di dates for judicial election
views on disputed legal and political i1issues” on First Ame
canons discussed herein are outside the scope of this report.

33 Seee.qg, Lininger,supranotel2, a t [T]ie 2thical(rutes for judges do not presently include any obligation that

judges or judicial candidates must forthrighdisclose their judicial philosophies in confirmation hearings . . .. A

candidate for judicial office could comply fully with existing rules by declining to naaiyestatement concerning his

or her own views. Even an evasive answer to a question about¢tha ndi dat e’ s views could be ¢ om
present ethical rules for judges, provided that the answer

Confirmation Ethicssupranotel9, at 251 (arguing thaCodéys; i INnDe”Fdmi “peAlmli it

Inc. v. Bader, 361 F. Supp. 2d 1021, 1644 ( D. N. D. 2005) ( “Ther e i srequiresrt ainly mnot

any judicial candidate to respond to [questions about his
Judicial Review v. Stout, 196 P.3d 1162, 1176 (Kan. 2008)
judicial nefifimednyrewa®y required to” respond to questionnati

on disputed legal or political issues?”).

34 Seee.g, CobE oFCoNDUCT CANON 3(A)(6) ( A judgeshould not make public comment on the merits of a matter
pending or impending i nMoBEnGODERWEMr.t1”()judge(ofp judicialicandidatd d e d ) ;
shall not . . .”7) (emphasis added).

35 SeeSteven LubetAdvice and Consent: QuestionsdaAnswers84Nw. U. L. Rev. 879, 880 (1990) [hereinafter
Lubet,Advice and Consept ( “Not ably absent from the entire debate [over
nominee] has been any consideration of the Model Code of Judicial Cond[it is.essentially treated as if

nonexistent in the other 1iter supranotel2aml328 (crificizinge Court sel ec
account of the Supreme Court confirmation process for fail
judges”) .
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ring beforkRBurntthlee tU. So m@Blein@aadateing matters 1s the
cussed below apply equally to all nominees.

i ¢
«» o

hfaopprk e s e ,r enaesidarthser judicial nominees mnor Member
e reached a tchpeneemsmge wnd g aaerdep wpgesrensi stshiabtl e und
evant canons of judicial cohdosgtlt.cSosmedanpmine
hibit judicial candidates from making virtual
ceivably come be’fSoornee tshceh ofleadresr,a Ib yj ucdoinctiraarsyt.,

—tihant the appPphmppibésuerpansnmngly few restraint s
i'mercesPAns es dtihnigs, avéineomisi naenes wers before the Se.
iary Committhtee ea[p]p Iwiclalb lvei ocldadne¢sy owh e rued itchieayl

e a sdatot  dedidet ertrit@nd n ”c w o Kpsraodmmi sai ncge rttoa irne ar
ter Mimead OUWitnwmwasepastei ve of the arguments

e facts "bSft itlhle optrheesre nctoemimecnatspet.©irtsi d m kteh 4 th
licable ethical rulesmegkana pgardsendall jnwdng
ow to fulfill the ethical requirements of
yd uSreinnagt otrhse c¢c osh-amdma ttiheans ,propes sonal judg
f responses would or® would not run afoul

< € 000" oo 0
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The Code of Conduct for United States

The fir st tertohfsecvaatndta r d he Code of Condu(cGodfeor Unit
of Copdomu) gh¢ eHudbiycital Conf er(elnucdi coifa 1t*h@o nUfnei rt eend
The Code freGocrdiwbeets et hical norms for federal
actual and apparent ifi*ffegmittay nof at lcea mfibendse md 1 ejt thd
intenpedvtiade guidance to [federal’frejgundgldngand nc
proper jud¥Ry ailt b etharvmso,r ftahpep | GuecsAtt cof § Wedpgdeis & t

i ncl tidniintge dc iSrtcaut it njdu dg as Thjeu Copadsxe. of h Coraflace i s

36 Seelubet, Confirmation Ethicssupranotel9, at 241 ( “As candidates for appoint men
Scalia took the position that virtually all legal issues may eventually be heard by the Supreme Court and that no
nominee should express any viewonmostgques ns of law.” (footnotes omitted)).

371d. at 237.

38 Lubet, Advice and Consergupranote35, at 882 AccordSteven LubetQuestioning Ethigsl15YALE L.J. POCKET
PART 61, 61 (2006) [hereinafter Lub&uestioning Ethids(arguing that the Code of Conduct for United States Judges

supports the proposition “that judicial nominees may (and
decidedwelk n o wn Supreme Court cases”).
3¥Todd L. Wheelerf Canot: Ethical Responses alfG@odleealRocberts Conf i rm

1067, 107677 (2006).

OSeelUnited States v. Microsoft Cor p.eofQoAdctfor Uditdd Statés, 111 (D. C.
Judges was adopted by the Judicial Conference of the Unite
States 1is [tthe @Ghiefoustcd of thefUnited States, . . . the chief judge of each judiciad, ¢lre chief

judge of the Court of International Trade, and a district
41 Microsoft 253 F.3d at 111.

42 Cobe oFCONDUCT CANON 1 cmt.

43 CobE OFCONDUCT INTRODUCTION.

The Code of Conduct does not, howewgply to Justices of the Supreme CoBeeid. (omitting Justices of the

Supreme Court from the list of entities covered by the Code of Conduct); Carolyn A. Pubdig,Confidence in the

Courts in the Internet Age: The Ethical Landscape for JudgéeifRostWatergate Era40 CAMPBELL L. Rev. 531,

550 ( 2[Datkis)dayJustices of the United States Supreme Court are not bound by the Code and are subject only

to federal law and internal polici e dgheJusticeBnonethglgss ct t o subst
“consult the Code of Conduct” for gui ddudiciatGouesnanteo pr oper j u
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espeaicdlefvoarami nees to the U. S. Supreme Court, ma r
to be sittiffg federal judges.

Signi ftihcea nGoldye of Conduftlpesrs nsbahathodi ndingt sef o
“as pinraalt Tboyl ewhi ch federal jud@he €bduldfsCopindacto
cntains no enf ot aefiehnet Covedceh ainsi snmo,t desi gned or i
civil liability™Fherdamliyadempadisescufidonviol ation
institution of &dagldiswsdtplt ha Yoorf fcaw mmpoiltmigoriit htdog ed i s q u
judge fr om a*apnedn dnienigt hcears eo §r 4 h b sgd dwritenghddei necsy .

Furthermoteevery violation of the Code % f Conduc
Thus, tWwhiCede of Conduct maysiltitmintg tfheed etryaple sj uodfg
provide during his or her ¢ on fei$rhmasteinoing lmhietasr i n g,
noutl t i Matceel mny pracascal rteheantd ¢t qroadnnscgerse s s i o n .

It is uncothheoCedsialtChaod mctdndcitdabpapseoanri naete hi s
or her confirmati ohHolweariexgttdhewhiguak sthenGCmge of

and Judicial Independenc80N.Y.U. L. Rev. 779, 797 (2015)Accord e.g, Lynne H. Ramboakligh Court Pretense,

Lower Court Candor: Judicial Impartiality Afte€aperton v. Massey Coal Co., CBRDOzOPUB. L. PoL’y & ETHICS J.

441, 45 7A]¢carding to Chief Justice Roberts, the members of the Supreme [Court] treat the Code as a

‘current and uindiafnocrem ’s obuurtc ea roef ngout bEndRepdort bnythe Federdl ( quoting 2
Judiciary 5 (Dec. 31, 2011) (Roberts, C.At)ps://www.supremecourt.gov/publicinfo/yeend/2011year

endreport.pd)).

44 SeefFrank B. Cross & Stefanie Lindquistjdging the Judge$8DukeL.J.1 3 8 3 , 1 3 9[B]he cirzUit 6otarys  ( «
have become the most common source for Supreme Court nomin

“White v. Nat’l Football Le ag SeealsdirgGhar§es df dudidial Miseandudt,1 40 ( 8t h
769 F.3d 762, 766 (D.C. Cir. 2014) (noting that the “main
Code is in many poterti applications aspirational rathertr@n e t o f discipldmcwry rules” (quot i
CONFERENCE OF THEJNITED STATES, RULES FORJUDICIAL -CONDUCT AND JUDICIAL -DISABILITY PROCEEDINGS RULE 3

cmt. (2008))).

“®Metro. Opera Ass’>n, psnc.& vRe sLto.c aBHmpls0.0,I nHto’tle IUnEBimon, 332 F.
2004) (quoting United States v. Microsoft Corp., 253 F.3d 34, 114 (D.C. Cir. 28@tprd e.g, White 585 F.3d at
1140 (“The Code of Comflac¢ement.”yrelies upon self

47 CobE oF CoNDUCT CANON 1 cmt.

““Met r o. Op38XFaSupps2s ath7Accord Microsoff 253 F.3d at 114 (“There are, h
extrinsic to the Code. One is an internal disciplinary proceedingAnother is disqualification of the offendingdge

Seeals@’8 .U. S. C. § 351(a) (“Any person alleging that a jud:@g
effective and expeditious administration of the business of the courts . . . may file with the clerk of the court of appeals
forthect cuit a wr it tidn §c odndp5Sl(aai)n t( “.An.y .j"u)s;tice, judge, or magis
disqualify himself in any proceeding in which his impartia
49 SeeGordon Bermant & Russell R. WheglBederal Judges and the Judicial Branch: Their Independence and
Accountability 46 MERCERL.REV.8 35, 844 (1995) (“Judicial discipline
W. StempelPlaying Forty Questions: Responding to Justice Rabérts C o nGapmertorasd Sbnme Tentative
Answers About Operationalizing Judicial Recusal and Due Pro88&w.L.Rev.1, 28 n. 117 (2009) ( “Jud]
recusal cases based on perceived lack of impartiality . . . are relatively rare at the federal appellae ve 1 . 7 ) .
50 Sege.g, CoDE OFCONDUCTCANON1c mt . ( “Not every violation of the Code shou
United States v. Sierra Pac. I n d[WN]ot.every Vialation of th Godeof . 3d 1157,
Conductt r eates an appearance of bias requiring recusal .
51 CopE OFCONDUCTCANONA( A) (2) ( “A judge may . . [llegislativebodyr...ont a publi ¢
matters concerning the 1l aw, the ;ideagald (sAys(tleym,( “oAr jtuhdeg ea dmaiyn
concerning the law, the 1egal sy sAdvicerand Comséneupranete3s dtmi ni st r at i

881 (“Read in combination, [these two canons] provide a fa
themselves available to the Senate Judiciary Committee. The confirmation testimony is an appearance before a
legislative bodyn order to speak about the law.”).
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r e s twhiactt st he nominee ¢ ains clacyst€Chmmihg )t bdt theaCoudg
of Comrdacitdes that, with certain excepfaions unre
judge should not make public comment on the mer.
W¥Th irsuil € i nt e n dtehda tt of cedfipseuarfeof md g e olut he office
nd] i MPWhriiliesn 1l ayirlay sdlteamgt faetderal judge who h
r elevation teohoghudghetftfaddefal hgoacbodmnte nt i ng
e mep ¢ h deiadSBee s paelcliy a cfarsoem atrhiés inmogmmilsiete i s

slsewhre t(he rt o w)hCaatn oenx tHeinAtr O ndge s alf romommi ne e s
answering more getnhegruarli sqpureusdteiaonni sa bavbyoruetiva 1 1 e gal
and stohuem donfe sjsudi ci al precedents thaFRorl iotnieggants ma
nei Chaon hO0Axthers and comment athypyw bronpdegt ithg it
“i mp e nidni nagn’¥ys weeodlprse.t |l east one cfflhetehns abmoghime
gal or political issue that 1s Uaflikehy poicbn
anPehhmps for that reason, sonmego nowmmnhees have
ould express anyofvileaw awms entowatl Iqy easltli olnesgal 1 s s
entuall ya bfedheBald byurt

we,vtear] e sscth hdatsak en t he o-ptploas tintaet“tpeopseintdii onng

thin the meaniomg yo fi 8 &dhiearce & te W icdto t tiir fibievaebrl se

tatnsd peci f i’ hliist ipgoainstesd for 1itiga®PAomar dihmaigh 1
t his “ad egfeimeithable mits sluaew o+“ejvemi sphughiyge content i
at might somedayYowoadl therSdpreml ack the defi
an action or proceeding until 1t was actually
own Pdahtsischsvhar eforehmai hhei fsde of Conduct pe:
mi n €eexsp Itaoi n how t hey vwkonuolwdn hSauvper ednédciiRdaeddr tweclals e s
Wadeen though an abortion case mé&Fhwell come
holar furtparecqgmuesndonshaotf [ aw, even those 1i
ourt, ‘@ampemdiomg the purpos®&s of Canon 3(A)(6).

co
[ a
fo
t h
l e

< 5" o

OB B O & =0

OB RO T hg T OO —
o

52 Cope oFCONDUCTCANON3 ( A) ( 6) ( “The prohibition on public comment on
statements made in the course of the judge’>syofficial duti
presentations made for purposes of legal education. ”).

531d.

54 SeeCoDE OFCONDUCTCANON3  (ent it led “A Judge Should Perform the Dutie

Diligently?”).

%A matter is “pending or impdd)ngunfod the pppdeddatcohHrCa
at 3(A)(6) cmt.

%Sedd.( “I'f the public comment involves a case from the judge'
that the comment does not denigrate public confidence in t

57 Seeln re Charges of Judicial Menduct, 769 F.3d 762, 7889 (D.C. Cir. 2014) (noting that the Code of Conduct

does not define “impending” matters).
58 Buckley v. IIl. Judicial Inquiry Bd., 997 F.2d 224, 229 (7th Cir. 199&)ordLubet, Confirmation Ethicssupra
noteld, at [MJd9ht( “¢ome before the Supreme Court’” is an elastiec

activity.”).
59 Seel_ubet, Confirmation Ethicssupranote19,at2414 2 (descri bing the confirmation hea
and Justice Scalia).

60 ubet, Questioning Ethigssupranote38, at 62-63.
611d. at 62.

62d. at 61-62.

63 Lubet, Confirmation Ethicssupranotel19, at 243.
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Apart froamowh'mteeo mmont d conmpemdamgal swclsar
what kindswodd mocusnpto ntsoec sa ‘pwmblt he” @emone s3I [ ( A) ( 6 ) ]
does nodan dtefed Hmediiffe faengypli npromwi de meaningful gui
regarding what types of comments during a Senate
r th

pert ahimet’mtf$ a pending or impending casé& fo e
Thuywhile i1t 1s c¢clear that the Code of Conduct ma
certain questions during the c¢ormfihramact inoont prreoacecehs:
a consensus reghowmdiengombe¢ radapes . of

The ABA Model Code of Judicial Conduct

Another pertinent set of ethical standards 1is th
Codmpromul gated by t haet iABAThka nMBdhdilsAGondtee nde d
...t o provide guidance and assist judgesalnamdint

personal conduct, and to provide a basis for r1eg
agen®Thss, like the Code of Condastaldbsshebed ab
standards for the ethical ¢8mddatdiofgf mwdng emse easnd
appointed®judgeships

Never tthheex ¢ ®@m t wthh & het hi cal iprdi nmi pMoedse | € etbedita lc o n s t
judicialr enmeaminmse essolmbavih gaB s a he name suggest s, t he |
merempdedmpl ate[] of 1 ¢&%mloamdr jModdiedls aClotdlee¢ hiisc sn o t
it seilofdi ng ons jiutd gheass ubficltens s depetedni which the j uc
in which the judicialThe nAlB Al adtoce si sn oste eekni fnogr coef ftihc
or discipline jlundsgeesa df,o rt hwi cAlBaAt iorf & eiirstsd iicttsi oChosd e ¢
to adopt, and those that do are r”#Alptohnosuighhl e for

mansyt ates hbvadatdaptaecdls of judicial conduct that
those set f or t,/Av airni atnnhceessMabdeet sw eCowsdte h t h e consequen

641n re Charges of Judicial Misconduct, 769 F.3d 762, 793 (D.C. Cir. 2014).

5Seeid (describing existing precedent interpretGfidng the term
reBos’ s Children First, 244Itsnadatalltieadthat JudgesGergnérawas cainimenting2 00 1) ( “
on the merits of petitioner’s motion [when making comments
The American Bar Association is a professional organizati.
of justice, accrediting 1aw s cho cAbostthe AmeticantBariAssdciatiory model et
https://www.americanbar.org/about_the_aba.{tast visited Aug. 24, 2018).

67 MoDEL CoDE PREAMBLE [3].

681d.
®Several of the rules discussed below applvyatainothe only to si
Model Code defines to include “any person, including a sit

judicial office b yMopELCOPETERMINDLOGYT See afsi ODELICODERULE ¢.1cit. [2]

(“When a peajudicial cahdidatey this Ganon becomesiappla bl e t o his or her conduct .
70 Jeffrey W. StempelChi ef Wil |l i amdés Ghost: The Pr5BurrelnRetdls, Per si stenc
826 (2009) (emphasis added).

% Cynthia GrayAvoiding the Appgrance of Impropriety: With Great Power Comes Great Responsijldity. ARK.

LITTLE Rock L. Rev. 63, 64 n.7 (2005)Accord e.g, Stempelsupranote70, a t [Thhe ABA Cdnons and Model

Code are not binding unless adopted by the relevant state
72 Arthur H. Garwinet al, ANNOTATED MoDEL CoDE oFJubiciAL CoNDUCT 2 (3d ed. 2016) [hereinaft&iNNOTATED

MobEeL Copg]. Depending on the severity of the violation, disciplinary sanctions for judges who engage in misconduct

may includejnter alia, removal, suspension, public reprimand, or private admonBieeABA MODEL RULES FOR

JuDICIAL DISCIPLINARY ENFORCEMENTS 11.6.2.

BpPeterA.JoyA Judgeds Duty to Do Justice: Ensuring t,#He Accusedos
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the principl essecdtiisoene poofendo hivennleichg g5d ayr iedgwearll y t o
judinoima fiNeev.er t h¢ hes Model Code still provides gui
judicialatc oanrdeu cptr otph®a n & njdkuodngngosnd pye rc onsul t the Mod
resol ve et h'PTchaelr edfwarfedyd dtioews ng subsections of thi:
provisions of the Model Code that could discoura
certain questions at their confirmation hearings
Pledges, Promises, and Commitments
First, the Modedg€odaeandrjpolidiomt afp keatgedtisd atpe o mi s e s
or ¢ o mniir te ig @ n‘ddas snegs controversi®os come bedfwes tthaet
cour't . . . that ardpendomnsmancenopfwthk @tk¢ udmpat
judicidAsofheceommentary to the Model Code expl a
promote the independé¢nad,tynoodgthtety, uvandiiamy by
from politfcal influence:

[A] judge plays a role different from that of a legislator or executive branch official. Rather

than making decisions based upon the expressed views or preferences of the electorate, a

judge makes decisions based upon the law and the facts of every casforéhém

furtherance of this interest, judges and judicial candidates must, to the greatest extent

possible, be free and appear to be free from political influence and political préssure.
Significantly, the commentany thetheoMolbeli €€adeg

“pledges, promicseppl opes comemntmepadmenndacamngidat
directly with an appoinat itnegr no rd ecfoiftnfleiedr dimon gi enatult uhdoer
States Senate when sietstiidegttialc omfni mi#l'td o nmse jodc tf ¢

HOFSTRAL.REV.1 3 9, 139 n.2 (2017) (-fivastates HaveAdopted amendm2nts tozh@il 6 , t hirt y
codesofjudicialéti cs based on the 2007 ASBeAalsdlo r&hkeffieldf 469 So2t 350,i a 1 Conduct
355 (Al a. 1985) (explaining that, once affirmatively adopt
guidelines for proper judicialconducg > but rather “have the force and effect of

74 Michael P. SengyWhat Do We Mean by an Independent JudiciaB8OHION.U.L. REv.1 3 3 , 142[The2 01 1) (*
ABA Model Code . . .isnotbindingandmagtvy s 1 i ghtly from state to state.”).

5 Seelubet, Confirmation Ethicssupranotel9, at 233 ( “Notwithstanding its technica
Court, the [Model Code] stands asthelard e st and most universally applicable sta
ethical aspirations for their own profession. It would hardly seem credible for nominees to excuse what would

otherwise be clear ethical lapses on the ground that the rulestdidnoe a c h t hem personally. ”) .

76 SeePaul G. Casselllreating Crime Victims Fairly: Integrating Victims Into the Federal Rules of Criminal

Procedure 2007UTAH L. REV. 861,906 “ Whi 1 e t he Model Code of Judicial Conduct
itsprinciples have gener alCfynreRhakges ofdudieial Misconduct, 769nFs3d 762, ¢80 i ve . ” ) .
(D.C. Cir. 2014)consulting the Model Code for guidance in interpreting the Code of Conduct).

7" MobEL CopE RULE 2.10(B); MoDEL CoDE RULE 4.1(A)(13). See alsdloDEL CODERULE4 . 3 ¢ m[W]hen[ 1 ] ( «
communicating directly with an appointing or confirming authority, a candidate for appointive judicial office must not
make any pledges, promises, or commitments that are inconsistent wittptréal performance of the adjudicative
duties of the office. ”).

"8See als0MODELCODECANON2  ( “A judge shall perform theMabeLCdbes of judic
CaANON4  ((“A Judge Or Candidate For litidahQi Canpaign ActlvifyfTHattlss Shal 1l No't
Inconsistent With The Independence, Integrity, Or Impartia

79 MoDEL CobE RULE 4.1 cmt. [1].
80 MopEL CobE RULE 4.3 cmt. [1]
81 ANNOTATED MODEL CODE, supranote72, at 578.

That said, the Code of Conduct that governs federal judges does not contain a provision that is precisely analogous to
the Model Code’s Ompmedgment sfpromlecgpverneng Sedubet,e judges a

Congressional Research Service R45300 - VERSION 3 - UPDATED 9



Questioning Judicial Nominees: Legal Limitations and Practice

As courts interpreting anal glbaashet adestdadthemant r
pledge, promise or [chimmde mieinttlt @ puiobg e ca fi fvierl mat i v
particounl.arl tacitsi a predeterminat PothutGfm the resolu
det er mi ni fpgl ewdhgeet ,h eprr oami $hea,s obre ecno nnmridteme ntthe quest i
‘a reasonable person would believditchhdtl yt he cand:i
undertaken to re#dhecacpantpirothisdriebysaulctandi date
promising that he wil® not apply or uphold the 1

Thede mnot appjeuwadi ctioalbecasneys cdbnradyisangr whapi hyprs

statemehipPygages, pr omis’tisn, stphaediotnot mmitt noefn tas
confirmatfioom ahre afrqpgngen & ff ellsbhwiepv e r, because the Mode
purports to apply equally to candPdates for appo
anal yzphgdghke, pr omi s’®csl,a vasned icno ntnhiet nteonnttse xt of ¢
el eguddgdeasrhei pisl.l ustrative

In partidiud @aunshseidrhgeas a nominee for asmurdveyxysgsed | uc
from advoos®exkidgirggoddpesn n s mivieews on contaadwersial |1
i 11 umvihmrea th&prl etdhgee s, pr o mi s ®rsu,l ea nmli gchotmnliitkneewnitsse ¢ or
federal judicial nominee from answering similar
h e agrAidnv o ¢ a ¢ y ognmoany byligiute s t i onnaires to candidates
r et e’if tosirtogntn € g easshkiepmsig d itdoa tsetsat e their views on disp
suc hwhiest her t hRge ayg whWacdhe thte 1 d matniyo nf olremgsi solfa taiboonr
unconstfAstibaatommentary to t h“de Mo dudpinn @ohdee e x pl
wording and format of 5Sruecshp ognuseesst inoi ngnhati rbees ,v iceawneddi
promises, or commitmerntsduttd epe rofforoni ftilcee adjhwedi oad

P'Neverthbake¢ss generally agmeeddhiatedthitemet hd ch
Codleo mattegoprriochaihbhigti dat es fnom gnewersmg liomgsur ve
a$ hose cdamoptldeattgessspe criufliicngespective oF the law

e
)

Confirmation Ethicssupranotel9, a t [Thhe United States Judiid Conference deleted the whole of [the pledges,
promises, and commitments clause] when it adopte@dde of Judicial Conduct” ) .

82 Carey v. Wolnitzek, Civil Action No. 3:086-KKC, 2012 WL 4597236, at *4 (E.D. Ky. Sept. 29, 2012) (quoting
Duwe v. Alexander, 490 F. Supp. 2d 968, 97% (W.D. Wis. 2007)).

831d. at *5.

841d.

85 SeeMODEL CODETERMINOLOGY( s t at ing that, for the purposes of the Model
includes “any person, including a sitting jbopelegionor who is se

appointmerit ) (emphasis added) .

86 SeeBauer v. Shpard, 620 F.3d 704, 706 (7th Cir. 2010) (internal citations omi#edprd ANNOTATED MODEL

CoDE, supranote72,  a t [Thhdreshagq b&en an ieased use of questionnaires, which special interest groups send

to judicial candidates to ask them about their opinions on disputed political or legal issues such aRebethéfade

was wr on gl geedlsiRenndrandly Iiis}., Inc. v. Cellud21 F. Supp. 2d 351, 365 n.8 (E.D. Pa. 2007)

(quoting judicial questionnaire Roe%Wade..wascodectifart es whet her
incorr e c t(ditationdnaitted),NdDdFamily Alliance, Inc. v. Bader, 361 F. Supp.1®1, 1028 (D.N.D.

2005) (excerpts from survey asking judicial candidates to state their views on legal issues relating to abortion, gay

marriage, and school prayer).

87 MobEL CoDE RULE 4.1 cmt. [15].

88 Seee.g, Kan. Judicial Review v. Stout, 196 P.3d216 1176 (Kan. 2008) (“A candidate’s
questionnaire asking, ‘What is your stance on abortion?’ i
decision to respond to aRogwWade’i oWiniridwer toythe firstofthese t o overt urn
questions would likely be a permissible announcement of a personal view on a disputed legal issue, an affirmative

response to the second question would i mpBauemo20sF3dat | y bind a
71516 (“Under Indiana’s language, judges and candidates can
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Howemeroorder to clarify that gsucphe rrseosnpaoln sveise wse prra
than a commitment to 71 ul ea dimmo nsjpreticeisfiiacl wcaaynsd,i dtahtee
“acknowledge the overarching judicial daobligation

he’sjJludge sFdwheé¢nviewponding t¥Thuwchbgiogtyi onnair

deral judicial gneomdidniesewse rmaqyu ebset iaobnlse atboout t hei
ilosophies during their Senate cPdfidigmati on he
omi ses, andl eaommj thent s hmptesdtmggat di not ar result
e

[t
fe
ph
pr
s pecciafsfecst ey ar*% confirmed.
0

—

that end, state courts and disciplinary bodie
“pledges, promisecsl,awdsmedh @ommidtimamtls candi date mak
romises to favor or dtiss fianv otrheaierrhtraaidni mclglesadsgseess t oof
gainst criminal defendants and in FBEWeorr wife chil
hat a judicialatdaempitdatoe galhmelrd andtarger share ¢
r omi smencgh etaplullye i n p awotuil dulagppewayst o apply equall
ominee seeking to induce Senators to vote 1in fa
istory of thea hModeall 1 OGovdengst ates

=pii= o BRI N}

Although candidates for appointive jedil office are by definition not submitting
themselves to the voting public at large, they are trying to influence a much smaller
“el ect o.tisfustdsimproperinthesesmallc al e “campaigns” to make p

s 3

on c¢crime or tough on drug companies’) but also their leg
inRoé or “the death penalty should b.Ajudge who premisesdosignarer uel and v
the facts and the law to pursue his (or his constituents’)
who has announced csidered views on legal subjects is not. The commits clauses condemn the former and allow the
latter.”); Wolfson v.-6Blr adm@mehr ,Ci6rl 6 2K.130d 1(0“4TSh,e 1pOl6e3dges and
committingoneself omaking promisesThe pledges and promises clause does not unambiguously prohibit the

expression of one’s views on [Alscandidate maylexpress viewgonanyme be for e t
disputed issue, subject to and consistent with the pledges and promises (ihterial citations and quotation marks

omitted))

89 MobEL CobERULE 4.1 cmt. [13].

90 Seel ubet, Questioning Ethicssupranote38, at6l(ar gui ng “that judicial nominees may (
asked to explain how they would have decided#ell o wn S upr e me C oAdvice and Gomsergupraa ; Lubet ,
note35, at 882 (arguing that “a nominee’s answers before the
codes of judicial conduct “only where they eonnteswchettle
as “promising to reach a predetermined outcome” in a futur
discrete facts of the presented case”).

'Seee.g,InreKi nsey, 842 So. 2d 77, 88 ( Flaboveirvdiveddimplict “Each of t he
pledges that if elected to office, Judge Kinsey would help law enforcement. Through these statements, Judge Kinsey
fostered the distinct impression that she harblered a prose
treatment from her . .. She also made pledges to victims of crime . . . giving the appearance that she was already
committed to according them more favor abdreWatsone794 ment t han
N.E2d14-5(N.Y.2 0 0 3Ple t(i“t i oner’s comments 1in this case, when Vviewe
theme, violate the pledges or promises prohibition[Ple t i t i oner s campaign effectively pr
would aid law enforcementrathérbt n apply the law neutrally and impartially
Opinion 20071, 162 P.3d 246, 24Dkla. Judicial Ethics Advisory Pan2l0 0 7) ( “The campaign stateme:r
committing the judicial candidate, if elected, to favor @erparties in the litigation, i.e., children, victims, which the

Code of Judici alCfhoeSidgletary, 967 A.2ch109,i1@98 (P&’ ¢t. Judicial Discipline 2009)
(disciplining judicial candidate who “promis[ed] that a
campaign “would get favorable c@»e’'Sge.dlsNNOTATEDMODEH €GOooEM hi m i f
supranote72, at5515 2 (e x p 1 {Sjtatements that doavey tife message that a judge or judiciatlatnis

predisposed to rule in a certain manner in crimiaales that may come before him or her as a judge violate Rules

4. 1(A)(12) and (13)” of the Model Code, but “[a] judicial
generallyde s not violate Rule 4.17).

nyo
he
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and promises that are inconsigteith the impartial performance of judicial duties as it is
in campaign for elected office, with town meetings and television advertisethents.

The commentary to thtethModdge Codpremphas,zes comn
be contratseamentwsi tchr samnouncements of personal vi
issues, which”saor el omogt apsr ot hhiabliftoeddincoiwal le dcgaen[ dsi]d at thee
overarching judicial obligation to appeprlsyonaand uph
vi eeWFhus, according to the dr af tmiomfamhenesumacney] Jo f t
his or her —peenontatomge ws-hoenl da pmeartstoenra 1t hvai te wiss 1 i
before "whehouowtr v“pb b dpgreonngi stehse, o”r ucl oemmist rheomtgs a s t
announcemelWe mdos ¢ radte [ ] a c¢ "o 8iendc lmidned Jo na tphlee dsguet
promise to rule in a particul ar®Svaneuicft st he matte
interpretiicmg gsgtudtete adteh i ved from the Model Code I

most statements identifying a point of view will not implicate ‘thkedges o promise3
prohibition. The rule precludes only those statements of intention that single out a party or
class of litigants for special treatment, be it favorable or unfavorable, or convey that the
candidate will behave in a manner inconsistent with the faithful and impartial performance
of judicial duties. . ..%®

The foregoingthntl federstggadisciaflmrodngiesees will
promises, orr ucdd emmift mehretys ans wer questions regard:
controversial legal or politg-ealonigs sause st hdeuyr idnog nt
prma se to rule in a particular fashion in future

Critical,by, ekpWVavared in the following subsection
couclodncequalbl;fy as dmublmpe rsmhaltea thd thtd €@ Mede li fCo
does not qualpfigdaze,ampriomp €M wad Wwdrmmiatsme nt
cussed in grerozmed fdat publbel awnouiscement rega
sprudential vie VYpsl eddogeess ensoptr aintds & tofmanmi st emleanttes t h
ecsasnfdu idaayt enso np ¢ h e hbees sdlilsyqual i fied fadbmehearing
ng tthlepibrearc hst atements would lead a reasonab
r®iality.

—_ = =, e
Bmcg»—ne—»
T RO = o®
o =0 =

92 SeeABA JOINT COMMISSION TOEVALUATE THE MODEL CoDE OFJUDICIAL CONDUCT REPORT, 162 (Nov. 2006).

93 MoDEL CoDERULE 4.1 cmt. [13] AccordKinsey 8 4 2 S o [A] cantlidatetmayBsftate his‘or her personal

views, evenondispt ed i ssues. However, to ensure that voters unders:
laws of the state where the law differs from his or her personal belief, the commentary encourages candidates to stress

that as judges, they will upholdeth 1 a w. ” ) .

94 ABA JoINT COMMISSION REPORT, supranote92, at 14849.

9 n re Watson, 794 N.E.2d Z,(N.Y. 2003).

9 See infra‘Public Statements”

97 See infra‘Disqualification

98 SeeN.D. Family Alliance, Inc. v. Bader, 361 F. Supp. 2d 1021, 1040, 1045 (D.N.D. 2005) (concluding that, even

though “judicial candidates must be allowed to impart what
legal, and sociaksues, and their personal philosophyi t hout restriction,” a candidate wh
nonetheless “create a serious ethical dilemma for himself
Family Inst., Inc. v. Celluci, 52E . Supp. 2d 351, 387 (E.D. Pa. 2007) (explain

may answer questionnaires . . without fear of discipl

their answers could nchmemtlte)lersax:u[scetalhtenneBﬂHBeﬂDa\Meﬁ/(ftrcoan future
Alexander, 490 F. Supp. 2d 968, 977 (W.D. Wis. 2007) (concluding that state recusal rule requiring judges to recuse

«

themselves for their past publi covsetrabtreomedn’t)s. wa s unconstit
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Public Statements

With certain excePthe oMedeabtpomectidiviant junadge,s and j
candidates alainkye pfurbolm cmasktiantge ment t hat might rea
the outcome or impair [téhre ifmgldmeiam JOEoiasr mat ter p
prohibition ser peyg ctee t djound gdeh tahltacgapahibtanihetrt eprr co r
that the judge has such a strong bias that he <ca
render an impadtsialeldeci®Bomatbhsiss bllein@ ¢’st at e me n't
rudgplies regardless of the forum in'®whiech the |j
Model Code t hefreedbeyr adli sjcuodiiircaigaelmankol mign ggeess t a¢ n t ype
stanemeduirri ncgo ntfhier m¥ i on hearings.

The Model G@addmp ddda mtpasri nc fmade earnyt hat 1 s 1 mminen
expected to occWTfhusn,tby nesppbhiarteamsmente

prohibition appdansrayg eopplygpgad dibputbes, includ
ripened int d®Naocnteutahichldersmsshcdotpe. i st het annbdbi mitoeds t
t he Mo d®d]1 aCroidfdye ttheaptenri’ddidnegs no® vemgl pdse si ble soci
community issue that '®dwmlsdcmpmadbagfomattiescauet
if they continue on their™™ egular course will en

9SeeMODELCODERULE2 . 1 0( D) (“Notwithstanding the restrictions in pa
statements in the course of official duties, may explain court procedures, and may comment on any proceeding in

which the judgeisatlii gant in a pMoDBLGODBRULEZ a D@ CEYX y( “Juybject to the r1equ
paragraph (A), a judge may respond directly or through a third party to allegations in the media or elsewhere

concerning the j ud gANROIATED MaDEL CobR, supranoter2, ah236-39 ¢explaining these

exceptions in greater detail).

100 MopEL CopERULE 2.10(A).See alstMODELCODERULE4 . 1 ( A) (12) (referring to “statemen
than “public statement|[s]” specifically).
A matter remains “pending” for the purposes of the Model C

MoDEL CoDE TERMINOLOGY.

Note that tle public statement rule applies to matters pending or impendangizourt, not just the specific court to

which the judicial candidate seeks to be elected or appotbeethre] udi ci al Qualifications Comm’n
Advisory Op. N0.241,799S.E2d781 785 (Ga. 2017) (“The phrase ‘in any court
prohibited from commenting on cases pending in his or her own court, but is also precluded from commenting on

matters pendi nnreWwhite,&651MNaM2d 858,04 t sN&EY.; 2002) (concluding that
“limitations on public comments apply where a trial judge
has been taken to an appellate court?”).

101 ANNOTATED MODEL CODE, supranote72, at 235.
025eed. at 231 (“If a judge’s comments fall within the prohit

inanyforumis ubject to discipline.”).
03g5eeWhite 651 N. W.2d at 564 (concluding that statements or co
ethics rules if they are made “in a public forum” and are

104 M oDEL CODE TERMINOLOGY.

105 Seel_ubet, Confirmation Ethicssupranotel9, at [MJ#9®h( “é ome before the Supreme Court
standard that arguably encompassea 1 1 human activity.”).

The annotations to the Model Code are published by the AB
practical analysis of the judicial ethics rules and the cases, ethics opinions, and other legal authoritiescessential

under st an ANNGTATED MGDELEODE, supranote72, at ix.

1071d. at 227. (quoting Marla N. Greenste@pmmenting on Pending or Impendidgtters 46 No. 2 JUDGES J.41

(2007)).

108|d.
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The anngatod attheoonModel Clwldeeahsoastais flghktry resol v
pending, a judge is free t’babeonugta gt®Dai enc aningyh te x t r a j
reasonably interpret this annotation to grant fe
about cases previously decirdtéddebgr tshtead tBamamrtme Co
about a whriicchhpl ceate 1ssues that are likely to re
conceivably still faptowi'dbhinonhe Model Code

Neither the case law nor thesiagmigimadaoace to the
regarding what types of public statements made d
i mper miasfsfiebclty t he outcoidefoz pmpdingtbe fmpendsn |
within the me"4thoiwegyv eorf, tthhee rtaunlmeo.Maddod la rsSwlglegae ss tt

t hgjudges may . . . express their disagreement an
as long as they do not appear to substitute thei
1 aawc t uiadf3l y

Nonpublic Statements

Public hearings are nfoetd gtohdel coinal tyo nobcdeiansei nocne iwhaebrley
ma kset at e md mtpd etthhaawnims .dm rauldas i on to publicly ap
Senate for questiomdhdmgl jitdimealb meant #oaed ¥t o

Me mb € ps ¢ ouritne sayd vvainsciet sof t hei™Somenéf ommehtit ahohsa
ve expressed concern tcommjoutdhaeats]l oanapdrdacaia
$¢svsrinmeehdAgsnoted above, the Model Code proh
om pledging to whbk¢ hem & hegrdoi sowpwublicly 1in
privadedryt elwitinigMéAblarn £« i onalle , Mhbawle vEa d t

ohibits nominees who arcmakftfitngl deydemadpwbl isd
atement that might substant™WTEhlehy famttemberaswist
pltyi‘mgnpubl i &r sitm ftelwee m & 1  jrunditcidomt] e xats,efsa n d ¢

terphettiemile t o arise in cont e xttos tthhea tj vadriec inaolt f

= »wto”g o o o
= o B e S

1091d. at 230 (analyzinglopeL CopE RULE 2.10).Accord id at 535 (analyzinflobELCoDERULE4 . 1) ( “A judge i s
not prohibited from speaking publicly on matters that have

110 Cf. Lubet, Questioning Ethigssupranote38, at 61-62 (arguing that the applicable canons of judicial conduct permit
judicial nomi wtheywoutdbave‘decdpdiwdllinm wmo Supreme Court cases”).

111 SeeANNOTATED MODEL CODE, supranote72,  a t [I]in@efiding riatters are those tHahey continue on their
regular cour s e wWdquotihg GeeendteirgupranotelO7y. cour t . 7

112 SeeMoDEL CobE RULE 2.10(A); see als”ANNOTATED MoDEL CODE, supranote72, at 535 (citing cases in which

candidates for elected state judgeships criticized criminal sentences handed down by their opponents in cases that were
still pending).

113 ANNOTATED MODEL CODE, supranote72, at 367.

114 SeeRonald D. Rotunddnnovations Disguised as Traditions: A Historical Review of the Supreme Court
Nominations Procesd4995U. ILL. L. Rev. 123, 1293 0 [S]inte the 19705it has“been the norm for Supreme Court
nominees to pay courtesy calls on selected Senators, moving from office to offi§€]he.meetings are held in

pr i v a tSeegenerallCRS Report R4236,Supreme Court Appointment Process: Consideration by the Senate
Judiciary Committeeby Barry J. McMillion

115Mary L. Clark,Advice and Consent vs. Silence and Dissent? The Contrasting Roles dfithatlue in U.S. and
U.K. Judicial Appointments1LA. L. Rev. 451, 468 (2011).

116 See supr&Pledges, Promises, and Commitments

1"MopDELCoDERULE2 . 1 0( A). Rule 4. 1(A)(12) also prohibits judges an
statement that would reasonably be expected to affect the outcome ortiragairness of a matter pendihgr

impendingli n any court, without drawing any explBeeit distincti
MoDEL CoDERULE 4.1(A)(12).

Congressional Research Service R45300 - VERSION 3 - UPDATED 14



Questioning Judicial Nominees: Legal Limitations and Practice

confirmati®Mar poveressthe commentary to the Model
guidance regarding nhpouw ltihkce sprad heimbeinttiso m pon ines 1 n
confirmat®fhuprocesss unclear whether and to wha
nomihmneomensductprdwrniterg mMembbgyowdt hrohibiting them
pledging to ryuydeifncopanftimadar wa

Disqualification

Beyond themptwgwdwicalf inw ramsdtidcenals bat s omenaryo mi ne e s
avoid answering certain questions during their ¢
makingspabtments that woul d haodatetthei cadiesqua
Several fefagawelslt agsuutsesveral “reamadresdeafalj ydidegieasl
to recuse themselves from adjudicaetd? @ particula
particular relevanewi hhrbkim2 &R 8B.fExiGenpattiided (ya) e q

13

any justice, judge, or nia Hdiisstqguaatlei fj yu dhgiemsoefl ft hien
proceedinigsihmwhithal ity migH®Absr ecaxspol naaibnleyd bbee | gouwe,

118 Seeln re Naranjo, 303 P.3d 849, 851, 854 (N.M. 2013) (state magistrdge jdisciplined for vouching for his

stepson’s céxpartephtomre d¢wdilngvith state district judge presidi
ANNOTATED MODEL CODE, supranote72, at2323 3 ( “For instance, a judge was discipl
issue pending in a case during a telephone call with an attorney in.a casd for discussing the merits of a trial with

otherwithnes es while subpoenaed as a potenti)al witness in a case

119 ANNOTATED MODEL CODE, supranote72, at 23233 (notdefit ng “substantially interfere wit
hearing?”)
120 ¢

3

Traditionally, recusal’ has referred to a judge’s volun
‘disqualification’” refers to a motion for the sldatutorily
at244. However “in modern practice the terms ‘disqualification’ a

and are often uklatd45i(quotiegRichard k. FlanadipicixL.DISQUALIFICATION: RECUSAL AND
DISQUALIFICATION OF JUDGESS 1.1 at 45 (1986)). This report therefore sshe two terms interchangeably as well.

121seeWheelersupranote39, at 1071 ( “Candi dydtatesentnmadetn the eoursewfdheie t hat an

confirmation that puts their impartiality reasonably in qu

Confirmation Ethicssupranotel9, at 253 ( “Justice O’ Connor argued during he
should refrain from making statements that might 1ead

128ee28 U.S.C. § 144 (“Whenever a party to any proceeding 1in
affidavit that the judge before whom the matter is pending has a personal bias or prejudice against either him or in

favor of any adverse partguch judge shall proceed no further therein, but another judge shall be assigned to hear such

proceec itiSd55@( b;) (specifying circumstances in which a “just:i
States shall di spfoceeding)ily & idmk e(l ‘fNo fjrwdnge shall hear or detert

decision of a case or issue tried by him.”).
123 SeeCoDE OFCONDUCTCANON3 ( C) (1) (“A judge shall disqualify himself o1
judge’s i mptarrteiaasladrmnayb Inyi gbMODEqGOBERULE 20l h(A) same). . . 7))

124 See generallBrown, supranote24, at 2.

Under certain circumstances, constitutional due process pr
from particular caseSeee.g, Caperton v. A.T. Massey Coal Co56bU.S. 868, 872 (2009).

1%See2 8 U.S.C. § 455(e) (“Where the ground for disqualificat:
accepted provided it is preceded by a full di wudgésosure on t
of the U.S. Court of Appeals for the Ninth Circuit, 453 F.
necessity,” pursuant to which “ Secoddgse “iisf n athedicsaguwea Iciafnineod
ot he r wioting United Statas v. Will, 449 U.S. 200, 213 (1980))

12628 U.S.C. § 455(a).
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cobBclewxdad judatcimalj sd@gade ements or ¢ o mt

courts have
s hdt squdkeficatipwmr s wSoamt tpitaent’ i4c5usl(aar) .c as e s

mandate °’

Th@meed to avoid frregmad bty dixstemasliiofnisc aateigaindt ¢ i a l
avoid making public statements thati swoarlglu awalry a n
particul arhythpecesssagof SPPececafebC€CoSupr ¢metCeest

the ultimaoe Mmatibamsa that are frBsqumenthayveof urge
argue‘f]thheatnation is entitled, where pd¥sible, t
Unlike in the lower courts, whermayg dispriattor
take the place U%fedthiedque wifi StshpgtdEgnudtigenor | ower
court jheéges amaepcsdesuesidhsi tcad®Tdh.u st he disqualification
Supreme uGdurotm a parheoswmhaeel cheki hood that the Coc
evenly dilvé¢mdedypadedto create bind¥ng precedent foc

“The standard for disqualification under § 455(a
reasonable andr i wdwldiegudsd tsiiamwpna’atthiea ljruedyguel t o f t h ¢
judsgec ot Mhatft]fe judge doesumjoabithiawet too’tbper e j udi ce «
mandate disqualific Hstoi olno nagp daesaor h§6&t tsioon 455 ( a) ,

“ID]li s quailoinf ifcraotms ttheagjundgeany furthieSmapdoateredings

27Sege.g,InreBos . > s Childr en E7l{lstCir. 2001} (holdiRg tatdistiicé jddge shodldthave
recused herself from a case after making public comnetit® media about the case).

128 ubet, Confirmation Ethicssupranote19, at 254.

12919,

130SeeCheney v. U.S. Dist. Ct. for D.C.,541 U.S. 913,150 04 ) ( memorandum of Scalia, J.)
the outset, to Sierra Club’s suggestion that I should ‘res
advice if | were sitting on a Court of Appeals. There, my place would be takemthenjudge, and the case would

proceed normally.”) (intermnal citations omitted); Microsof
(statement of Rehnquist, J.) (“It is importaafeven o note the
one Justice may have upon our Court. Hewalike the situation in a District Court or a Court of Appeatlsere is no

way to replace a recused justice.”).

BBl Seelisa T. McElroy & Michael C. DorfComing Off the Bench: Legal and Policy Implicatiofi®oposals to

Allow Retired Justices to Sit by Designation on the Supreme, @GAlDUKE L.J.81, 82-84 (2011) (explaining how,

under existing |law, a retired Supreme Court Justice may no
4-4 sqit decision); Edward A. HartnetTies in the Supreme Court of the United StaddsVm. & MARY L. REv. 643,

64647 (2002) (“While circuit and district judges may be tem
authority for their temporary assignment to the Supreme Court. Indeed, the statute authorizing the assignment of retired

distic and circuit judges to judicial duties specifically exc

§ 294(d)).
132S5eeCheney541 U.S. at 915 (memorandum of Scalia, J.) (explaining that, when a Supreme Court Justice recuses

himself or herske f , “the Court proceeds with eight Justices, raising
find itself unable to resolve t hMicrosoft 530 W.$. atd303(statemeng al i s s ue
of Rehnquist, J.)(notingh at , following the disqualification of a single
creates a risk of affirmance of a lower court decision by
133 United States v. Microsoft Corp., 253 F.3d 34, 114 (D.C. Cir. 200%ad,e.g, White v. Nat’>1l Football

585 F.3d 1129, 1138 (8th Cir. 2009) (“Inm analyzing whether
impartiality might reasonably be questioned by the average person on the street who knows all théaeevat

case.’”” (quoting Moran v. Cl)aUniled State \? Sierr& Pas. thdus.,Arg.,8626 48 ( 8t h C
F.3d 1157, 1174 (9th Cir. 2017) (“The test for recusal

United States v. Holland, 519 F.3d 909, 913 (9th Cir. 2008))

134 United States v. Ciavarella, 716 F.3d 705, 718 (3d Cir. 2013) (quoting Liteky v. United States, 510 U.S. 540, 553
n.2 (1994). Accord e.g,White 58 5 F. 3d at 1138 (nDl§jectivastandard, dnfl the exigtences t a b1 i s h e
of actuwual bias 1is irrelevant. ”).
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for conduct $hampeniisl B'PYiugimiefoi cqqanretsIt'i, o nheodt i on

intended to give litigants a ortobtpoiweirngvaerj sdg
t heir "8Uhnojiuset.i f i“ccadn trreacwuesme spublic policy by undul
increasing the workload of ot hesrhojpidfegs.a and fos
consequence, 1in or demntwaravawmite dasdamisrad Blee caomr t «
impartiality ofhe pattyngeghkidngg dnsdqualification
of proving®other wise.

SectiogedoBianitkeyn d e de 1t foo tbeei mg,] fme a ni nigs tshuaptp otsheed r e
to be raised first h¥Neherjhddéeidothandartdheapart
not compbet et amedarty [to the 1itigiattoion] certa
disqualify a jJedie fiefd earpaphr otrperifianiktaej,u d g &idsi s quali fy
subject to HphHpewkhvetre mefedwral appellate court v
court’sjahehgiesion noonkp deecuuseohimaslfiot reasonab
unsupported®™y the record.

Sections#mbi{ay ts t hdi sCioudses ®tdfo aGbdorehl@etexttbeontth ts t r i v e
to promote impartialtNonpeihethesfedeitatastj hehicei acy
Code of Judi citalo vCeornldaupc tp edrofeesc tnloy wi th § 455(a)

Code without creating an appearance of partialdidt
with the Code yet st iTThhies,r ewhwinr ead steom dri encgu sweh elt ¢
judsgepublic statement or commentconalmadwmet es his or

135 Microsoft 253 F.3d at 116.

136 White 585 F.3cht 1138 (quoting United States v. Cooley, 1 F.3d 985, 993 (10th Cir. 12829rdinreBo s t on ’ s

Children First, 244 F.3d 164,167s(t Cir. 2001) (expressing “the fear that rec
with a veto against unwanted judges”) (intermnal citations
137 ANNOTATED MODEL CODE, supranote72, at 246.

138 See White585 F.3d at 1138 (quoting United States v. Denton, 434 F.3d 1104, 1111 (8th Cir. 2006)).

139 Amanda Frostkeeping Up Appearances: A Proce3sented Approach to Judici®ecusal53U. KAN. L. REv.

531, 582 (2005)Accorde.g, Uni ted States v. Conforte, 624 F.2d 869, 880
imposes a sekénforcing duty on the judge . > ) .

140 John O. McGinnis & Mark L. Movsesiaithe World Trad Constitution 114HARv. L. Rev. 511, 603 (2000)

141 Johnathan A. MondeNote,Mentally Awake, Morally Straight, and Unfit to Sit? Judicial Ethtbs, First

Amendment, and the Boy Scouts of Amefl8&TAN. L. REV. 865, 887 n.111 (2016Jccord e.g, Conforte 624 F.2d

at 880 ( “The s +enforcing dety dnthe judge; But its pravisidng may be asserted also by a party to the
action. 7).

142 McGinnis & Movsesiansupranote140, at 603.

143 United States v. Casey, 825 F.3d 1, 28 (1st Cir. 2016).

144 See supr&The Code of Conduct for United States Judgeés

YCompar2 8 U. S.C. § 455(a) (“Any justice, judge, or magistrat
in any proceeding in which his iwi@opEtoOFCoNDUCTCANONBI(CI(h)t r eas onab
(“A judge shall disqualify himself or herself in a proceed
questioned . . . 7).

“InreBos.>s Children First, Acdodd, eRy.Uditdd Statestv, SiefrabPaedys.jlsct, Ci r . 2001
862 F.3d 1157, 1[N] @t &very Hotation of ther Code DfICoNEUCt credtes an appearance of bias
requiring recusal und e rball§eagusd, 585 k.3d.1129, 11@Wii. 2009) (agreeidgdhat” 1 Fo o't

the Codeof Conduct and Section 455(a) are not coterminous); United States v. Microsoft Corp., 253 F.3d 34, 114 (D.C.

Cir. 2001) (“Although this Court has condemned public judi
as to hold that every violatiorf €anon 3A(6) or every impropriety under the Code of Conduct inevitably destroys the
appearance of impartiality and thus violates § 455(a).”).
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seciddbeulita wn o t etdrse adti s—pwohseitthiewre t he st atement 1in que
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our thho wmativhee rideb tid¢sd ve g,ui dancemeah swhen publ
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c h 55(Ca) recus#9 ni spatrhtei cauplparro, p rtihaetree raernee dvy
l whien hers as tjamtdegment in the confirdation conte
squalification from particular kasmsestonce that
mmon scenarid& ipmbwhicc b oammemd ge di siqaaatdliinfgy t hat
se idtshewhnmdsgteat etnoe ntths@a bmaardciceaseer whi ch he or s he
espned V®umdgi tuareownly minimally illuminating,
lunteers statements to the ame¢d ivawloaublgdu tes sede di at e
sma taergiralaltyr risk to judicial i1integrity than a
therapatdneg his or her jurisprudential views
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re-AMiferriicaaane Béscendant 9snli Sifgathiean ¢ &5 (4 hat
ectly discuss when, 1if ever, a federal |
tements he or she made d¥IThagpltaidhiudhaoi

r udge
a al ¢
erican Sl amevdéscendaatse thet hdeaserictaj mdg
(¢:} t e
1

0
g a
g¢r tsatiant e ments [the judge] made to the Uni d S

s] judic’iralf]l tha nafsid rangaati inosite e[ipt]hl ai % ffs or t he
iticwdvdeheeh ahl 1 e n g e Gmesrtealtye mileinstcsu s’ssJe dg 1t chrea In olma gz le

viegwa ibsfgadicial restraint and the constitutior
powé™FEhe di s ttrhieate fjowkdge easoned that hdscpseor co

A=~ > o=

147 See supr&The Code of Conduct for United States Judges
“See Bos.o6s,ChidUudFed dFiatsttl 68 (“Although the ‘goal sought t

analysis,’” we do not decide the ¢ asoeyir3dO85PS5NB(1Atthat basis.
Cir. 1993)); Microsoft 253 F. 3d at 114 (“Violations of the Code of Con
doubt i1is cast on the integrity of the jud&Empsi&Restprocess. ") ;

Emps. Int’”1 Union, 332 F. [Eventhefindingof& \dofation af Cahon@B)(6D. N. Y. 200 4
would not require a conclusion that disqualification is ap

¥« Courts are loath to rtemadainragudiciad contextdelg., ih astatuslheasing orsat a t e me n
decision rendered from the bench), even when such statements might suggest, to some edegztmimation of the
merits?” Bosds aChhink,244d 8d aFli69 ns9t StatementsingiiSenate confirmation hearings, however,

are not “made in a judicial context.

1501d. at 16869.

151Seee.g, Microsoft 253 F.3dat101 9 (concluding that district judge violate
case withBos podsnRad R4 B.3dat 1641 (holding that district judge should have recused herself

from a case after making public comments to the media about theRaissg¢aNhite 585 F.3d at 113811

(concluding although distrittngtudtge Mavbal dr dmarck betem twled |1 pr1

2

“statements to the press” nonetheless did not warrant his
152307 F. Supp. 2d 977 (N.D. lll. 2004).

153|d. at 981.

154 See id at 9%-86. For instance, the judge stated during the confirmationo c e s s t hat, due to the “da
whenever a judicial pr o ereaehihd soakl changes, u. fhe fudiciaky shouwddexencipel i s h f ar
restraint i t h dd. at 985. The district judge rejected theppbnwteirf. s > assertion that t
somehow re

ed him “unable to consider the flWll range of
ly t ook alffirmative duties/tioadly imposed uppru d ge > s pr i
y should not be theldrat28aThe of a cour
he plaintiffs’” contention that this
s of racism and discrimination [shou

1
n
The plainti
gover nment s
judge disagr
systemai cally t
Id. (internal citation omitted).

er
fs r
and societ
e e t
he
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specific that a reasonable person would believe
plai'casffssome t#dThdec o ddeest etrdmliente.dt he plainti ffs
fdedptofadamrmy [al fdrr e®@scassal bsals esdt aotne rhet thtes jmaddgee i
questionnaire submitted to the UniJd®d States Sen
Under different ¢1 k¢ opmsatcathipcpes 1ot thioowek vjeimd g ¢

prior publaiboouctomdmemtust ed and magntwornovemsti adhaltegald
recusal fromnha2@@3 uyrfocaiswgavuvace, pibktccepSeahia
he spoke criticmldfy tofe alhstiableirphmentt‘u@ldeuse t ha

Godhrase to remain iH " Whhenhpl Sdpeleanfe €fbthed¢i ance.
certiorari ptroe sdeenctiidneg ae xcahastelt yiacheh eStcmaeclsidauet hat he w
not woin t'HAlcthoeegh JdWdidi aetSexpilain whyinme would
the "¥acsmment avtdmeshawai o sadds ttihcakte tSec ratrhliiante dh i s
prior publmamdadmme Htiss recusal

Thdistinctaofiedeiswexppuedges i on of personal phil os
expression of an opinion on some”caacnet of a part
potentiawHy r&xpuswaln was warranted inAfhecphedge
AmeamncS| ave DBescemndartusiges hesuspesueggect edmmkeat st
about jurisprudential philosophy are less 1likely
about specific cases or issuebcahati t1°%Aesh gautige uma
result, federal judicial nominees may be more 1in
legalt vaieswpesefic quest iaodnjsu diificeatytheena Yye me e d w bt i ma
confimms the

1551d. at 984.
156|d, at 987.

157Wheeler supranote39, at 107172 (citing Gina HollandScalia: Courts Wrong on Church/StabY. Sun, Jan.
13, 2003, at 2).

1581d. at 1072.

159 Charles J. Russ@he Supreme Court and Pledge of Allegiance: Does God Still &l&a&ce in American Schools?

2004BYU Ebuc. & L.J.301, 324 AccordCaprice L. RobertsThe Fox Guarding the Henhouse? Recusal and the

Procedural Void in the Court of Last Res®7RUTGERSL. REV. 1 0 7 , 125 (2004) (“The lack of an
elaboration fom Justice Scalia regarding his decision to recudkimdowleaves the public with a limited

understanding of the basis for recusal in the first place.

Although Justice Scalia noted in a subsequent opinion that he recused hirgsifionb e c aus e he had “said o
somet hing which require[d]” him to do so, 6GdeGheneywpi ni on did
U.S. Dist. Ct. for D.C., 541 U.S. 913, 916 (2004) (memorandum of Scalia, J.).

160 Sege.g, Rod Dixon,Pledging to God While Getting a Public Education: Why a Wall of Separation Divides

Ceremonial Celebration from Religious Indoctrinatidik Grove United School District v. Newdaand the Right of

Parental Privacy 48J.CATH. LEGAL StuD. 147,150 n.12 (2009 ( “Apparently, Scalia’s public ¢
lower coumMNewdoswwe né¢ i nmgewad as criticism of thThe appellate cou
Establishment Clause and the Concept of InClyS8@©OR.L.REv.1 , 4 n. 1 6 ( 2lkabedupsedhimskli st i ce Sca
from the case apparently due to public comments he had previously made concerning the Ninth Circuit decision in

Newdow ” ) .

161 SeeWilborn v. Wells Fargo Bank, N.Alr{ re Wilborn), 401 B.R. 848, 865 (Bankr. S.D. Tex. 2009) (quoting
Samuév. Univ. of Pittsburgh, 395 F. Supp. 1275, 1278 (W.D. Pa. 1975)).

12G5eeid (“The District Court for the Western District of Penr
a federal judge’s expres s i ainlyperfissblie)rasddis expresgion of broopiniopdny ( whi ¢ h
some facet of a particular case which is before him (which
logic.... ” ( qSamuelB95 E. Supp. at 1278)
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Hi st orical Practice

As pdxained above, not only are thenfrafeihrg,overnni:

do not always provide clear answers regarding

impermiAsibleesult, judges andidgaeadfoirathemnandlidast
whet her v asiinoculsu daicntgi oannss we r i ng qu e-svtiioolnast eat a
ethical ®™Jmalnd¢ddmds nominees developing their own
questions may 1| oofkort ogepuhiidsatmotrointsa It hparta catriec ei n f or me
and constitut i*Marle cgenrsei rdaplrlaytceitadheieh mp » ¢ ¢ a h t
resource for defi %% pmg tdamsltairtl ywt“i mpghmteadhmexdmgi s
of h"eespeewdwvshept hree brancfes of government

For instance, during t hheec-Absaorciimg eond uwhdtclee Wit d ic
to the position of Chief Justice, the nominee
SenatoSpActidem asking whether he thought that

the ability to hea%®Secmmtsari tSipte otnearl prheslsled gtelse
believed this was an appr optlivastteihcqegeRi st om eo poa d £
by sayihpotukhitt hensti ccCofmard,r ai DalyerO own confir ma
“was asked si”ann‘d aok qmushi o h#'TshaemeS epnoastiotri osnt.at e d
did not bel i'Fle tthe st whas Rethinwgautised course, stati
he conthawe dc dws i der ab’laen srweesreirnvga ttihoen §¢ wagbsotuoto n ,

163See, e.gMODELCODEPREAMBLE [1]  ( “I nherent in all the Rules contained
individually and collectively, must respect and honor the judicial office as a public trust and strive to maintain and

enhance confidencaéed[i3n] t(h“eT hlee gMold esly sCtoedne. "0)f; Judicial Conduct

exhaustive guideof the conduct of judges and judicial candidates, who are governed in their judicial and personal
conduct by gener al ABAtMODECRYLES OBPROFESSIONALCAONDUCT PREAMBLE & SCOPE[10]

(“The legal progfessitonnngs”)arWkilityesel fNat’]l Football Leagu:

2009) (explaining that “the Code of Coardfwetc’™ megmvte r’ni.ng
164 See supr&Codesof Judicial Conduct

165See, e.gWheelersupranote39,at 10767 7 ( “Judi cial candidates, like Roberts,

how to fulfill the ethical requirements of the role of a judge in responding to questions posed by Senators during the
confirmaion process. . . . [I]t is ultimately the judicial nominee, whose concern should be preparing to serve as a judge,

who must decide what standard he or she wildl use to respon

166 See, e.gid. at 1077 See also, e.gConfirmation Hearingon the Nomination of John G. Roberts, Jr., To Be Chief
Justice of the United States: Hearing Before the S. Comm. on the Judi€iitiy Cong. 300 (2005) [hereinafter
Roberts Hearing (statement of John G. Roberts, Jr., J., U.S. Court of Appeals foigtreeDof Columbia Circuit)

(“[T]t”>s not just a line that I’ m drawing. It’>s a line
Court today drew. ”).

167 See, e.g.Michael GerhardiNonJudicial Precedent61VAnD. L. REv. 713, 71516 (2008).

168 Thomas A. CurtisRecess Appointments to Atrticle Il Courts: The Use of Historical Practice in Constitutional
Interpretation 84 CoLum. L. Rev. 1758, 1773 (1984 5ee also, e.gNLRB v. Noel Canning, 134 S. Ct. 2550, 2569
(2014) (noting hat the Supreme Court “put[s] significant weight
separation of powers between the political branches and noting more generally that historical practice can inform the
Court’s interpremnation of the Constitut:i

169 Nomination of Justice William Hubbs Rehnquist To Be Chief Justice of the United States: Hearings Before the
S.Comm. on the Judiciar®9th Cong. 188 (1986) [hereinaffeehnquist Chief Justice Hearigjg

1701d. at 189-90 (statements of Sen. Arlenegyer).
1711d. at 190 (statement of William H. Rehnquist).
1721d. at 190 (statement of Sen. Arlen Specter).
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gi’vaen answer in leghtodf[hifehdfeCbhaDgfhdsi feldt
t hata§ip’itomerre sspuognnde ss.t6%i o n

The general standard that many nominees 1invoke W
come to be “Ginnoswnu 48D Ruhileredhutd ge Ruth Bader Ginsbur

confirmation hearowmld “nsoh £leisnttast,e dn ot hfaotr &sohfies tcs , [ a
how she might rule on questions™ hahewoupdntaome
statement, she warned Senators that

Because | am and hope to continue to be a judge, it would be wrong faar say or to
preview in this legislative chamber how | would cast my vote on questions the Supreme
Court may be called upon to decide. Were | to rehearse here what | would say and how |
would reason on such questions, | would act injudiciously.

Judges imur system are bound to decide concrete cases, not abstract issues. Each case
comes to court based on particular facts and its decision should turn on those facts and the
governing law, stated and explained in light of the particular arguments the patlies
representatives present. A judge sworn to decide impartially can offer no forecasts, no
hints, for that would show not only disregard for the specifics of the particular case, it
would display disdain for the entire judicial proc&$s.

Alt hoamghefilhsal to stake out a position on matter
become known as the Ginsburg Rulse hetffrd npgrinciple

Indeed, accecgdtmumgy,t ot bmet hree Suprte nfer e(ouverntt Inyo mi
“refuse[d] to answer a question on the ground t h
bias, would interfere with judicial i1independence

simil a¥alrle apsroend, at e ’sJ uhiset¥¥rc e Ginsbur g

This sectioamxaoi tchse memiomrat i onsndd vctihkke Sutph € me o Cn
that haveudavwsledmpaadri al questeepomgkssadr avme wee:
focuses on SapfimmatCoanrhbeachbmgsds bk oSwébperccames e

Court mominations have traditionally involved a
nomi B®Fkis bdeginenby briefly reviewing the devel o

confirmation hearing, asntdi tt thteino mMa ls casmeesr ntsh eu gk
exchanges between Senators and judicial nominees
questions that mnominees are willing to answer. I

important t o dkueee pt oi nt hnei nwdi dteh avtar i ety of senatori:

1731d. at 268 (statement of William H. Rehnquistf. The Nomi nati on of Judge Sandra Day O
Serve as an Associate Justice of$tupreme Court of the United States: Hearings Before the S. Comm. on the

Judiciary, 97th Cong. 1381 (1981) [hereinaftedd Connor |Héat angment of Sandra Day O’C
Arizona Court of Appeals) (discussing whether Congress could limit theigigsdof the Supreme Court).

174 See, e.gRinghand & Collinssupranotel7, at 476.

175 Ginsburg Hearingssupranote14, at 323 (statement of Ruth Bader Ginsburg).

1761d. at 52.

177 See, e.g Wheelersupranote39, at 1077; Ringhand & Collinsupranotel7, at 476, 485.

1”8 Ringhand & Collinssupranotel7,at4868 7. The hearings in which this “privile:;

percentage of all the nominee’s an dowecome,Chiekdustiee,Justica or der , J
William J. Brennan’s hearing to become an As@amciate Justic
Associatelusticeld. at 486.According to thisstudy, out of all Supreme Court nominees subject to confirmation

hearingsJusticeGi ns bur g most frequently gave “firm” answers stakin;
Id. at 492.Cf. Wedeking & Farganisupranotels, at 345 (tracking “nominee candor” oV

179 See, e.g.Vicki C. JacksonPackages of Judicial Independence: The Selection and Tenure of Article Ill JBfges
GEo. L.J. 965 1033 (2007).
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personal nat ir edeocfi sai ocna nt di daantsewer a particular g1
be exceptions to the general tendencies describe

Hi storical Background

Nomi tewest he Supreme Court today go through a
Judiciar y®*Bowmmtasit smewta ys the case: the modern
nomin
the 1
qu t
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shed momen 1
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been less willing to é%Xpress their own

Ce)
o —
< =
o o
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ar ‘PBwdsdk otmh mtat i on did not fail because he

|

r

an d Bork {4Thiebh &oSupmremme i©n heari
efPandus he nomination was u-M ¥ Mnantye lhya vdee f e a t e d
e

0

c 0o n |

con

s testifying in person, 1inalal yputbrlace chetaa i
confirmation hearlif’hSgi nocfe Jtuhsetni,c et hJeo hnnu niba

nee

rown in sizree aqguude satsi oi nnsd®f ovfi dtuhael

nSoe

ts have pointed to the failed
n the devel op®iPernets iodfe ntth eR omoadledr

neg:

d shaovomBanrnkion failed b¥oaudbechaswas heoSefho
per 1 yhepoclointfiicrindf8adn dtnat shad ceesyl t, subsequent
View

s have raised, as relevant here, two challe

a n ¢

failed because he "¥Sevcond,e aws osngg mensstwed sabove, n

180 See generally, e gCRS Report R44234&upreme Court Appointment Process: Senate Debate and Confirmation
Vote by Barry J. McMillion

181 See, e.g.Dion Farganis & Justin Wedeking,No Hi nt s, No For ec gsitalsApalydisof Pr evi ews 0 :

Supreme Court Nominee Candor from Harlan to KagiiiAaw & Soc’y Rev. 525, 527 (2011)However, Harlan

Fiske Stone was the first nominee to appear in person before the Senate Judiciary Committee, in 1925, and Felix
Frankfurter,in1939 was “the first nominee to take unrestricted
PauL M. COLLINS, JR., & LORIA. RINGHAND, SUPREMECOURT CONFIRMATION HEARINGS AND CONSTITUTIONAL

CHANGE 35 (2013).

182 SeeFarganis & Wedekingsupranote181, at 528; Wedeking & Farganisypranote16, at 338-39.

183 See, e.g COLLINS & RINGHAND, supranote181, at 196 n.1 (colleatig scholarship)See also, e.gGregory Korte,
Bork Fight Still Haunts Supreme Court Confirmation ProcekSA TopAy (Mar. 7, 2016, 10:23 PM),
https://www.usatoday.com/story/news/politics/2016/03/07 Afigtht-still-loomsoverbrokensupremecourt

ques

confirmationprocess/81414374ina TotenbergRobert Bor kés Supreme Court Nominati on

MaybeF o r e, WRR (Bec. 19, 2012, 4:33 PMittps://www.npr.org/sections/itsallpolitics/2012/12/167645®0/
robertborkssupremecourtnominationchangeeeverythingmaybeforever[hereinafter Totenberdgork].

184 See, e.gMichael M. Gallagheisarming the Confirmation ProcessOCLEV. ST. L. REv. 513, 524 (2002).
185E g, id. at 524-26.

186 133 CoNa. REC. S29121 (daily ed. Oct. 23, 1987).

187 See, e.g COLLINS & RINGHAND, supranote181, at 196.

188 Seg, e.g.Paul R. DimondCommon Sense about an dnamon Rejectigrl5LAw & Soc. INQUIRY 767, 768 (1991)
(reviewingROBERTH. BORK, THE TEMPTING OFAMERICA: THE POLITICAL SEDUCTION OF THELAW (1990) andETHAN
BRONNER BATTLE FORJUSTICE HOW THE BORK NOMINATION SHOOK AMERICA (1989)); Frank Guliuzza I, Bniel J.
Reagar& David M. Barrett,The Senate Judiciary Committee and Supreme Court Nominees: Measuring the Dynamics
of Confirmation Criteria 56J.PoL. 773, 78 (1994) (same); Lily Rothmakow Robert Bork Helped Make Neil
Gorsucho6s Sup rmatorePossiblerme (ApE @, 2FLT) nttp://time.com/4730055/negorsuch
confirmationrobertbork-history.

189 See, e.g COLLINS & RINGHAND, supranote181, at 196; Totenberdork, supranote183

190 CoLLINS & RINGHAND, supranote181, at 197 The scholars Paul Collins and Lori Ringhand have made the case that

13

Bor k’s nomifneaattieodn bweacsa udsee h e was voicing a constitutional
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declined to answer certain questions since the a
predatBonrgk thheear i n g h byyetagmosr: dtl9 6w dge “Ha ol dad
answering a quéat m&meoo nguceisvt fitloenysti PiBdtmoyd hdé s by

l egal scholars suggest thatcanmdar ggmeswill lmab ¢ e r ,
fully forthcoming in response to quxBsutti a¢rhse, has
types of issues discuss®dcatr tdohnneg esStdhuedayr o mgs have
today are more 1likely (fspudsvk igsgvliseesetkiiomps aa bnoounhi mae en
“opinions, thought s, assessitent s, interpretation.

Constitutional Justifications

e
o]
]
=

270 0O X B B o e
—

-8 A

h a t“c g Shadsgde s n tmra oy VEkesairSsupr e me Cour t

t
s
r
]
o s tcoanl “hteod ipsroorhyit Hoipti nsdom ns ot pr e e nt

A%

— =+

>

g
s
e
a
e
r
d
n

T » o < 35 7

court will be resolved, not in the

—_—

n
i
e
s
d
p
a
i
e
at
quently, nominee
y Senator s, ci

a

t from &dvers

:(D([AI—P(—PD—‘I—PU)<('DD—I-
5B /A0 oo 0
(¢]

B o<
- =+ w»

parties.

ond constit
cally in th

g PT A0 =TS

o 5

o 0o 0Q »w S O
(¢}

-

= O

-0

s h a r GodINS’& RINGHAND, supranote181, at 2000t her s have highlighted that
be inconsistentSeeNina TotenbergThe Confirmation Process and the Public: To Know or Not to KA@4HARv.
L. Rev. 1213, 1221(1988).

91 Farganis & Wedekingsupranote181, at 534.

192 See id at 540; Wedeking & Farganisypranotel6, at 34445,

193 See, e.g COLLINS & RINGHAND, supranote181, at 101, 106.

194 SeeFarganis & Wedekingsupranote181, at 536.

195Cf,, e.g, Ringhand & Collinssupranotefootnotel7, at 478 (identifying two justifications for refusing to answer
questions).

196 Y.S.CoNsT. art. 1lI, § 2.

197 See, e.gMassachusetts v. EPA, 549 U.S. 497, 516 (2007).

198 See, e.g.Flast v. Cohen, 392 U.S. 83,-%7 (1968); Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 242 (1$3.
generally, e.g.Confirmation Hearing on the Nomination of Samuel A. Alito, Jr. To Be an Associate Justice of the
Supreme Court of the United Statelearing Before the S. Comm. on the Judicid§9th Cong. 514 (2006)
[hereinafterAlito Hearings] (statement of Samuel A. Alito, Jr., J., U.S. Court of Appeals for the Third Circuit)
(describing his view of the adversarial process).

199Valley Forge Christin Coll. v. Ams. United for Separation of Church & State, 454 U.S. 464, 472 (1982).

200gee, e.g.The Nomination of Elena Kagan To Be an Associate Justice of the Supreme Court of the United States:

Hearing Before the S. Comm. on the Judicidrylth Cong. 28 (2010) [hereinaftdkagan Hearing] (statement of
Elena Kagan, Solicitor Gen. of the United Stat€hisburg Hearingssupranotel4, at 178 §tatement of Ruth Bader
Ginsburg);Roberts Hearing supranote166 at236 (statement of John G. Roberts, Jr.).

201 See generally, e.gCaperton vA.T. Massey Coal Co., 556 U.S. 868, 883 (2009).
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Questioning Judicial Nominees: Legal Limitations and Practice

dgenesasy componefPCoonfs eaq ubeanitnleye,s inhh ve avoided
swers that “pwoey Tfdd gaaprpee acra steos t hat nfi’gdtas<ome be
avoid depriving future Parties of impartial d

- o =

this concern about due -ppowess, Abndesrwugsednd
ove, Article TT1I umdeuplg:lmaﬂesntna)dytnnsulabédisﬁram
es 8 Aceor dingl yp,olciocerdt sathhawmpts by Congress to
ses and controversies properly within the pur
“passed the ltieni ttlwhildhagiselpatia¥®Ciftrionng tthhee j udi ¢
importance of judicial independence from the 1
anypl ebger olonehow they would rule on a particu
confi o®hat

u

n

0

The f i nuatli ocnoanls tjiutst i fication for declining to re
t o

ab

pr

ca v
¥
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The constitutional concerns motivating judicial
however, must be counterbalanced against the con
advice a®docpmeseinde ATihel Sramisreadasial | y“viedlods t he

202\Weiss v. United States, 510 U.S. 163, 178 (1994).

203 Seege.g, Confirmation Hearing on the Nomination of Hon. Sonia Sotomayor, To Be an Associate Justice of the
Supreme Court of the United States: HagrBefore the S. Comm. on the Judicjdry/1thCong.113(2009
[hereinafterSotomayoHearings] (statement oBonia Sotomayor, J., U.S. Court of Appeals for the Second Gircuit
RobertsHearings, supranote166, at 229 (statement of John G. Roberts, Ginsburg Hearingssupranote14, at253
(statement of Ruth Bader Ginsbur@jie Nomination of Judge Clarence Thomas To Be Associate Justice of the
Supreme Court of the United States: Hearings Before the S. Comm. on the Jupliciard02d Cong. 180 (1991)
[hereinafterThomas Hearindqstatement of Clarence Thomas, J., U.S. Court of Appeals for the District of Columbia
Circuit); Nominations of William H. Rehnquist, of Arizona, and Lewis F. Powell, Jr., of Virginia, To Be Associate
Justices of the Supreme Court of the United States: HgaBefore the S. Comm. on the Judici&3d Cong. 193

(1971) [hereinafteRehnquist Hearings ( st at ement of William H. Rehnquist, Assi:
States).

204 SeeGinsburg Hearingssupranote14, at 52 (statement of Ruth Bader Ginsbu#g)least one scholar has argued

that this ““prejudging’ objection” should not pmgevent nomi
in part on the SuRepahlican Paryy ofivinnesota d. Vbifesai, suptanate20; see also

Republican Party of Minn. v. Wte, 536 U.S. 765 (2002). IRepublican Party of Minnesota v. Whitke Supreme

Court rejected the contention that judicial “impartiality?”
uphold under the First Amendment a state ethical stdmtahibiting judicial candidates from announcing their views

on disputed legal or political issues. 536 U.S. at-845In reaching this conclusion, the majority opinion made a

number of statements regarding judicial impartiality and the types of stasejueges should be able to make while

running for office.See idHowever, this decision might be distinguishable from the context of the federal selection

process, because federal judges are not elected to &ffieedat 787-88. Further, the fact tha judicial candidate has

a First Amendment right to make a certain statement does not necessarily mean that the shodldatenustmake

that statemenSeeN.D. Family Alliance, Inc. v. Bader, 361 F. Supp. 2d 1021, 1040, 1045 (D.N.D. 2005) (dagclud

that, even though “judicial candidates must be allowed to
on political, legal, and social issues, and their personal philosephyt hout restriction,” a candida
rightmaynoet hel ess “create a serious ethical dilemma for himsel
date”) .

205See, e.g.United States v. Hatter, 532 U.S. 557, 568 (2001).
206 United States v. Kleirg0 U.S. (13 Wall.) 128147(1871)

207 See, e.gConfirmation Hearing on the Nomination of Hon. Neil M. Gorsuch To Be an Associate Justice of the
Supreme Court of the United States: Hearing Before the S. Comm. on the JudittinyCong. 101, 258 (2017)
[hereinafterGorsuch Hearing] (statement of Neil M. @rsuch, J., U.S. Court of Appeals for the Tenth CircHifigan
Hearings supranote200, at 57 (statement of Elena Kaga@jnsburg Hearingssupranotel14, at 265 (stament of
Ruth Bader Ginsburg).

208 S.ConsT. art. 11, § 2.
29 5ee, e.gGinsburg Hearingssupranote14, at 11415 (statement of Sen. Joseph Rie®, Jr., Chairman, S.
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. the Brepoiwdenof ?4%Spepoaitmotrmse nhta.ve stated that can
frutsetsr at heir abidonytitwouvfpiondfdahmsdmei cases, have
withheld voté¢dabecadecd imedi'Nd mi mewesr tqeemsteil ores . |
acknowledged that Senators may feel obligated to
believe that t?fey may not answer.

General Trends in Questions and Ans wer

Supreme Cour¢ goméemekkyhdoclined to stake out po
circumstances that are 1ikel,y nteos wlotmengdpeifmra prtha
referred to by so#Thias shenGimdmhbhamge Ratj@iasedes s
whet heariocauwbei kebyeso come before the Court, and
Senators regardNogminkes hakeliahoeodtypically decl
that do not expressly ask for whelid wadmevtsh owlne sas p
“suggretshta[t] t he nominee™has prejudged a case.

Because nominees are unlikely to answer direct (¢
issues, to attempt to determine how a enominee mi
Court, hSaevnea tioomedst k@ uwlt a’s no mi ne e

T judicial philosophy,

T prior statements on various 1 ssues.,

T views on previously decided cases of the Suprt
1

views on particular’sipsuoesdnetating to the Cc

Comm. on the Judiciary).
210 Myers v. United States, 272 U.S. 52, 120 (1926).

211 See, e.g.Wheelersupranote39, at 1068 (tcussing confirmation of Chief Justice Rober®)t seeWedeking &
Farganissupranotels, at 362 (s howing t ha ofcandoadoes not seemaol chuge, Senatorss o mi ne e ’ s
to vote against that nominee).

212 5ee, e.gSotomayor Hearingsupranote203 at 375 (statement of Sonia Sotomayblomination of William

Joseph Brennan, Junior, of New Jersey, To Be Associate Justice of the Supreme Court of the United States: Hearings
Before the S. Comm. on the JudicigB$th Cong. 18 (1937) [hereinaf@rennan Hearings(statement of William J.

Brenran).

2135ee generally, e.gRuth Bader Ginsburg, Gillian Metzger & Abbe GlugkConversation with Justice Ruth Bader
Ginsburg 25CoLum. J.GENDER& L. 6, 22 (2013) (statement Bluth Bader Ginsburg, J., Supreme Court of the United
States) (describing th&insburg rule, invoked in Senate JudiciarynGai t t ee con f i r mRleasedm hear i ngs

not ask me about a case that is before the Court or antidsuet may ¢ o me IBeefalsozeg. t he Court . ”) .
Sotomayor Hearingsupranote203 at 113 (statement of Sonia Sotomdyord e c 1 i ni ng t o respond beca
Supreme Court has not addressed this quest.ion yet, and the

214 See, e.gGorsuchHearings supranote207, at268 (statement oNeil M. Gorsuch) (declining to discuss the

emoluments clausel{aganHearings, supranote200, at 84 §tatement oElena Kagan) (declining to discuBssh v.

Gore 531 U.S. 98 (2000)RRobertsHearings, supranote166, at300(statemenbf John G. Roberts, Jrideclining to

discusdUnited States v. Morrisqorb29 U.S. 598 (2000))

215E g, Sotomayor Hearingsupranote203, at 433 (statement of Sonia Sotomayor) (declining to discuss the

arguments regarding a constitutional right to same sex mar
situation where even the characterizing of whatever the court may do as one way or another suggests that | have both
prejudged an issue and that I come to that issue with my o
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This s ehcet iroenp owéta tehx polfortehese categories of que
general matter, mnominees are more willing to
“set’lodflundad®nt al

st
t al
e xchange fr omhetAhses ils9%7aln th eAatrtionr giscoyn Gte ner al Re |
mation to the Court as aHA ASsesnoactioart en oJtuesdt itc
mi nee had st at &wlo udludr ibneg itnhaep phreoaprriinagtse tthoa ta .
"“WEFwc$emsat or contrasted this reluctance wi
959 law review article, ‘Rbobmnouwight yhad far gy
on the judicial ph'*laosskoipnhgy otéof etrhSen pledesnie C
mation of Just fwhea tC hcaorull eds hEiwaen sb e Whni tntoarkee ri,:
than Mr’s VviuewsicenWhgquahkpt?®tection and du

esponse, t he nomhammge d ali ldti Itegh aSha nhaktt ¢h lnadit gnhott t o
resteds iwmi”bawsn,osnniinde et h Yatn hien chracda sg anign esdy mpat hy
lem of the nominee to respond to very legitdi
way giving the saprsantamde md fg BHH ex jownaksg ibre ff oir e
ng to r e $spoqnude staod stahreb ySienngalt otro s et t”l ed doct r
mi ng do¢tor iwreel 3t lhsdetat ttal Ymmdoermdi nheaev e  Haob awts er vat i
7% ntehsepmo.nse to fARe¢ehequigemsadbdbdaiynbed how he
approach awugetatabedpgusesni sng@gdfimdEuea hmrto chees s
to precedent and ratificatidsnmbgebaies, but
ons 76 fairness.
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216 See, e.gAlito Hearings, supranote198 at352(statement oSamuel A. Alito, Jr.)Roberts Hearingssupranote

166, at 207 statement ofohn G. Roberts, Jr$ee generally, e.gAlito Hearings, supranote198 at561 (statement of

Sen. John Cor nyangludgd<.[isWig maretsettled . h thevmore accepted in the society, in our

culture, the more free nGfpeignNominatiofief Anthony M. KenaedykToBeb out it

Associate Justice of the Supreme Court ofthi#ed State: Hearings Before the S. Comm. on the Judicia@pth

Cong. 233 (1987) [hereinaft&iennedy Hearindqstatement of Anthony M. Kennedy, J., U.S. Court of Appeals for the

Ninth Circuit) (“Well, 1 guess we fiuionalityafcapitalpunighmen ment as t
is well settled, Senator. ”) .

217 See, e.gAlito Hearings, supranote198 at 31819 (statement cbamuel A. Alito, Jr.)see also Ginsburg

Hearings supranotel14, at 161 (statement of Ruth Bader GinsbuRghnquist Hearingsupranote203 at 39

(statement of William H. Rehnquist). Senator Arlegn&ct er often asked for nominees
issues, most frequently seeking their opiniorMarbury v. Madisorand other doctrines concerning the power of the
courts.See, e.gGinsburg Hearingssupranotel4, at 187, 291 (statements of Sen. Arlen Spectémmas Hearings
supranote203 at 49596 (statement of Sen. Arlen Spejtétennedy Hearingsupranote216 at 22324 (statement

of Sen. Arlen SpecterBcalia Hearingssupranotel15, at 8 (statement of Sen. Arlen Specter).

218 RehnquisHearings, supranote203 at 189(statement ofVilliam H. Rehnquisk

2191d. (statement oBen. John V. Tunneygee also idat 157(statement ofilliam H. Rehnquist (declining to
respond to question about his views on due process).

220|d, at 15455 (statement of Sen. Charles McC. Mathias, Jr.) (quoting the law review article).
221d. at 189(statement oSen. Johv. Tunney) (internal quotation marks omitted).

222|d. (statement ofVilliam H. Rehnquist

223|d. at 189-90 (statement oWilliam H. Rehnquist

224|d. at 190(statementof e n. John V. Tunney) (“[W]lhat standard would you
unprecedented due process case?”).

2251d. (statement ofVilliam H. Rehnquist
226 See, e.gRobertsHearings, supranote166, at300(statement ofohn G. Roberts, Ji(stating that he is unwilling

bl

opin
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taking this gosonconishippe®dThehodge Samuel Alito
invotkheidst i @woid taking a posfromnhon pehypeoethet:
“seem[ ed] p&#A eScetnlayt ocrl ehaard. as ked whether it would
Senateqqusaxtoy e s , rather than a majority, to confi
Cou?PAlito responded by saying t h#4cto nhset idtiudt inoonta It h
question®ThiekSemmhator pressed him, udasloinmg WwWhaet I dr
Senate to allow a mafhbiridy wote “Fludgenplhiathanax tt w
first seemed about t &t henrsewearr et hcee rqtuacisnt igoune s tsiaoyn sn
clear, and I guessint’pateul $si mathhymdenonl ansdeto d
wa s“s hi ppetaynds l'isoffpeh,¢ [ ed] ans wer’heg woludbde a hegnquest
sliding down the ski t8n and into the hard quest

Thehudge Ginsburg made ra csoinmiiilramra tsitoant chmeamti nign wh e
discuss a certnaiemxecast@ ovilen bylamkgi gthte be ladcdoptde d
again bndmi fii ¢hSrheet isoani d

| sense that | am in the position of a skier at the top of that hill, because you are asking me
how | would have voted iRust v. Sullivan. .. Another member of this committee would

like to know how | might vote in that case or another one. | hasisted descending that

slope, because once you ask me about this case, then you will ask me about another case
that is over and done, and another case. So | believe | must draw the line at the cases | have
decidec?*

To take anoltdileurd geeoahimml S,catl ia refused to state hi
Supreme Court decisioMarbdrylvniMadiétvsaeamdaoi dnatu
establishing the power of c¢ourHes atcok nroewlieedwg elda wtsh
ot her rnhoafidirnieeeds t o ans wer some que’btuitomrsonadd dreat
that he woul d®Het reakenekdat hpath f —haiss iafnshwer wou
were to endorMar bhrey hed dMadis dh @df oS enmnoatt omreseved r a2 n
because your judgment of my record and my reason
conclude, heck, it 1s so obviwwutsy wawlbddlya td att o w

“to comment on the correctness o[r] incorredthmas s‘eowferay par
nominee iwho’'nsg on the Court today drew”).

227 See, e.gScalia Hearingssupranote15, at 58, 85 (statements Ahtonin G. Scalia, J., U.S. Court of Appks for
the District of Columbia Circuit).

228 Alito Hearings, supranote 198 at 430 (statement &amuel A. Alito, Jr.).

2291d. (statement of Sen.imdsey O. Graham).

230|d. (statement oBamuel A. Alito, Jr.).

231|d. (statement of Sen. Lindsey O. Graha@f)U.S.ConsT.ar t . I, § 3 (“The Senate shall ha
all Impeachments. . . . And no Person shall be convicted without the @amiof two thirds of the Members
present . 7).

232 Alito Hearings, supranote198, at 430-31 (statement dbamuel A. Alito, Jr.) (internal quotation marmitted).
233 Ginsburg Hearingssupranote14, at 288 (statement &uth Bader Ginsburg)
234]d. (citing Rust v. Sullivan, 500 U.S. 173 (1991)).

235 Marbury v. Madison, 5 U.S. (1 Cranch) 137, 180 (18&8plia Hearingssupranote15, at 33 (statement of

AntoninG.Scalia) (“I do not think I should answer questions r1 e
as fundamental ddarbury v. Madison ”However, like other nominees, Justice Scalia was willing to describe certain
decisions asseeidf uoda mssedidat87Z88l ¢ d, ”

236 Scalia Hearingssupranote 15, at 86 (statememtf Antonin G. Scalia)ln his own hearing, Chief Justice Roberts

discussed the difficulty of deciding which cases he could discuss, contrasting his approach to the¢ @chlstBee

RobertsHearings, supranote166, at 261-64.
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ut i ontaol whnitcehr phree traetsi pdifhidneidlhaeshlu yiNpeet Ine gat i v
was asked to expl#Andhisn cemmonhmentotsa b
ning that asked whether s hheec-Sibdliicda teo®d i1in t
Elena Kagan responcdecddby hex'Coasnet gttloat
les may be applied to ntwkei whamspenpts i
s s o’cwiiathe t“he vi ag mC8WPsrtiiotru tSiuopnr.e me Court nominees
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237 Scalia Hearingssupranote 15, at 87 (statement dntonin G. Scalia).
238|d. (statement ofntonin G. Scalia).

239 See, e.gKagan Hearingssupranote200, at 103, 14950 (statemestof Elena Kagan)Gorsuch Hearing, supra
note207, at 13031 (statemestof Neil M. Gorsuch)Roberts Hearing supranote166, at158 (statement of John G.
Roberts, Jr.)Rehnquist Hearingsupranote203 at 19-20 (statemestof William H. Rehnquist).

240 5ee, e.gGorsuch Harings, supranote207, at 15658 (statemerstof Neil M. Gorsuch)Kagan Hearing, supra
note200 at 61-63, 81-82 (statemestof Elena Kagan)Alito Hearings, supranote198 at £9, 465 (statemesbf
Samuel A. Alito, Jr.)Roberts Hearing supranote166, at182 (statement afohn G. Roberts, JrJhomas Hearings
supranote203 at 11214 (statement oflarence Thomas)Kennedy Hearingsupranote216, at 85-86 (statement of
Anthony M. Kennedy)Scalia Hearingssupranote15, at 48-49, 108 (statements of Anton@ Scalia).

241 See, e.gKagan Hearingssupranote200, at150 (statement of Elena Kaga@orsuch Hearing, supranote207,

at 131, 340 (statement Nkil M. Gorsuch)Ginsburg Hearingssupranote14, at 161, 224 (statements of Ruth Bader
Ginsburg);Scalia Hearingssupranotel5, at 65-67 (statement of AntoniG. Scalia).

242 5ee generallCRS Report R4512%odes of Constitutional Interpretatiphy Brandon J. Murril{discussing the
natural law theory of constitutional interpretation, along with other constitutional theories).

2433ee, e.gThomas Hearingsupranote203 at 112-14, 12829, 14748.
244 See, e.gGorsuchHearings, supranote207, at 15557, 242,
245 KaganHearings, supranote200, at 159 §tatement oElena Kagan).

246 See, e.gGorsuch Hearing, supranote207, at 65 (statement of Neil M. GorsucKagan Hearingssupranote
200, at 56 (steement of Elena Kagan).

247 Ginsburg Hearingssupranote14, at 214 (statement of Ruth Bader Ginsburg).

248 See, e.gKagan Hearingssupranote200, at 177, 19495 (statement of Elena KagaRpberts Hearing supra
note166 at180-81 (statement afohn G. Roberts, Jr@insburg Hearingssupranote14, at 197 (statement &uth
Bader Ginsburg)Thomas Hearingsupranote203 at 134-35 (statement oflarence ThomasRehnquist Hearings
supranote203 at 19 (statement of William H. Rehnquist).

249 Roberts Hearing supranote166, at 14248.
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2501d. at 143 (statement dbhn G. Roberts, Jr.).
251See idat 14248.

252 See generally, e gAlito Hearings, supranote198 at 38 (st atement of Sen. Charles E.
so-called Ginsburg precedent, which was endorsed by Judge Roberts, Republican Senators and the White House, you
haveam bl i gation to answer questions on topics that you have

253 See, e.gGorsuch Hearing, supranote207, at 30204 (statement dfleil M. Gorsuch);Alito Hearings, supranote
198 at 466 (statement of Samuel A. Alito, JGjnsburg Hearingssupranote14, at 196 (statement &uth Bader
Ginsburg);Scalia Hearingssupranote15, at 87 (statement @ntonin G. Scalia).

254 See, e.gKagan Hearingssupranote200, at 121 (statement of Elena Kagahlito Hearings, supranote198, at
432 (staterant ofSamuel A. Alito, Jr.).

255 Compare, e.gGinsburg Hearingssupranote14, at 20508 (statements duth Bader Ginsburg) (discussing her

writings on the subject of abortionyijth id. at 265 (statement of Ruth Bader Ginsburg) (declining to state whether

capital punishment is constitutional because she had “neve
and had “ mebvoeurt sipto ki ennSeelalso, ecgl.@at?22122 o m” ) .

256 Roberts Hearing supranote166, at 376 (statement dbhn G. Roberts, Jr.).

257 Butsee, e.g.Scalia Hearingssupranote15, at 59 (statement @&ntonin G. Scalia) (declining to say whether or not
he still held views announced in a prior article).

28 Roberts Hearing supranote166, at 210 (statement of Sen. Herhgrt<ohl).
2591d. (statement ofohn G. Roberts, Jr.).
2601d. at 212 (statement dbhn G. Roberts, Jr.).
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di st iimeghticslhe from t h®Otrlbdr tifmas ., vhlgwever, nomin
to and expl ao-madi thel®spaioements

Notwithstanding the fact t havti onuosnliyn eeexsp rveislsle du svuia
most Supreme Court candidates are reluctant to d

i ss®®es.two relativel hehedgatGbeasunchgwas wheked ab
personal views on mbaehoakgd oarqGaelnietrya la Kb gwhme mwats
she personally believed that individuals possess
declined to answer the questions and instead sta
decisions s&HT htahpepsreb nikshsluyye st ems from the modern b
echoed by nomisnepesr,s arhalt wi gwsd gsechould not provid
cas8enators have asked 'penmsmomlally owhetoHdrt icarmi md e
influbhate decision®®inml pdirnngo amwi Hheeerehsc miscews, faith w
influence ®heir decisions.

Ho we v e r, ’pneornsionneaels latvietmindaeasc,esntbrjadct heir confir ma:
hearAgshaps the moctomebvifowm Jsuasagrcfei rTnhaotnmaosn
hearings, which wereexueaxt chanktkack gfthbeinmttixinand nAent hony
Kennedy was questioned at length regarding his n
to whit+@ndadwmwswhat that membership implied about

261 See, e.gGorsuch Hearing, supranote207, at 27374 (statement dfleil M. Gorsuch)Kagan Hearingssupra
note200 at 9293 (statement of Elena Kaga®otomayor Hearing supranote203 at 143 (statement of Sonia

Sotomayor)Alito Hearings, supranote198, at 32223 (statement of Samuel A. Alito, JrRRoberts Hearing supra
note166 at 210 (statement of John G. Roberts, Jr.).

262E g, Ginsburg Hearingssupranote14, at 24344 (statements of Ruth Bader Ginsbu&pe also, e.gKagan
Hearings supranote200, at 226 (statement of Elena Kagakgnnedy Hearingsupranote216, at 121(statement of
Anthony M. Kennedy).

263 See, e.gGorsuch Hearing, supranote207, at 75 (statement of Neil M. GorsucKagan Hearingssupranote

200 at 12324 (statement of Elena Kaga®insburg Hearingssupranote 14, at 26364 (statements of Ruth Bader

Ginsburg).See generallfFarganis & Wedekingupranote181, at543( s howi ng that in general, “qu:«
towards a nominee’s beliefs and ideas are more likely to t
factual i Bitsee, @gkagao Hearihgssupranote200 at 71 (statement of Elena Kagan) (affirming

previously stated personal oppo©d€Codomnot psHandedB@Pdon’ t as k,

125 (statement of Sandra Day O’ Connor) (stating personal o
264 Gorsuch Hearing, supranote207, at 173;Kagan Hearingssupranote200, at 284-85.

2655eg e.g, Gorsuch Hearing, supranote207, at 65-66 (statement of Neil M. Gorsuclagan Hearingssupranote

200, at 69 (statement of Elena KagaA)ito Hearings, supranote198 at 35556 (statement of Samuel A. Alito, Jr.);

Roberts Hearing supranote166, at 205 (statement of John G. Roberts, Bennedy Hearingsupranote216, at 91

(statement of Anthony M. Kennedygee generally, e gsinsbug Hearings supranotel4, at 52 (statement of Ruth

Bader Ginsburg) (“[Blecause you are c¢onpavewsonhog| my capacit
would vote on a publicly debated issue were | in your sheesye | a legislater-are not what you will be closely

examining. ”) .

266 See supramote265.

267 See, e.gAlito Hearings, supranote198 at 566-67; Roberts Hearing supranote166, at 146;Brennan Hearings
supranote212, at 34.Cf. Gorsuch Hearing, supranote207, at 243;Kagan Hearingssupranote200, at 129, 14445.

268 One weltknown example comes from the confirmation hearings of Robert Bork: a local reporter had procured a list

of the nominee’s video See¢engtMicHasl DalanBonkingaAroind TEENEWRERURLIG st or e .
(Dec. 20, 2012)qhttps://newrepublic.com/article/111331/robbdrk-deadvideorentatrecordsstory-sparkedprivacy

laws. However, Senatotargelycondemned thigacticas an improper invasion of privacy during the confirmation
hearingsSeeThe Nomination of Robert H. Bork To Be Associate Justice of the Supreme Court of the United States:
Hearings Before the S. Comm. on the Judigipty3 100th Cong2819 (1987.

269 See generally Thomas Hearingspranote203, pt. 4.
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210 SeeKennedy Hearingsupranote216, at 104-11, 195. Justice Alito was, somewhat similarly, questioned about his
affiliation with Concerned Alumni of PrincetoAlito Hearings, supranote198 at 333-36, 45557, 49598, 512-13.

271 Sotomayor Hearing supranote203 at 14045, 351, 42627.

22To take just one example, during Justice Kagan’s confir ma
Kagan about the overturning Bfessy v. Fergusori63 U.S. 537 (1896), iBrown v. Board of Educatior347 U.S.

483 (1954)and then pivoted to questions abBate v. Wade410 U.S. 113 (1975), asking whether subsequent

developments in the law and world at large were similar to those that had occurred lfdessyandBrown Kagan

Hearings supranote200, at 26162. See generally, e.g5orsuch Hearing, supranote207, at 75 (statement of Sen.

Charles E. Grassley) (stating that questions “about old ca
asking” the nominee “to make promises and commitments abou

213 Scalia Hearingssupranote 15, at 33 (statement of Antoni@. Scalia).

2745 U.S. (1 Cranch) 137 (1803).

275 Scalia Hearingssupranote 15, at 33 (statement of Anton{@. Scalia).See alsoida t  Bl&bury ¥. Madisons a
pillar . . . I would just say it is a very accepted aetfled part of our current system, and it would be an enormous
change to go back. ”).

276 SeeMoore v. U.S. House of Representatives, 733 F.2d 946, 958 (D.C. Cir. 1984) (Scalia, J., concurring).
217 See Gorsuch Hearisgsupranote207, at 91 (statement of Neil M. Gorsuckagan Hearingssupranote200, at
181 (statement of Elena KagaA)jto Hearings, supranote198 at 409, 538 (statement of Samuel A. Alito, Jr.);
Roberts Hearing supra note166, at 261, 342 (statement of John G. Roberts,@mssburg Hearingssupranote14,
at 198 (statement of Ruth Bader GinsbuKpnnedy Hearingsupranote216 at B (statement of Anthony M.
Kennedy).

218 See, e.gKagan Hearingssupranote200, at 84 (statement of Elena Kagalito Hearings, supranote198, at 454
(statement of Samuel A. Alito, JriRRoberts Hearing supranote166, at 261 (statements of John G. Roberts, Jr.);
Ginsburg Hearingssupranote14, at 288 (statement of Ruth Bader Ginsbu@fi Co n n o r , sHpeaaateil 43 gits

108 (statement of Seeganerally e doa & Ri@ghahdiinlnbom )Sor r vy, I Candét Answer
Positive Scholarship and the Supreme Court Confirmation Pro&84s PA. J.ConsT. L. 331, 310-44 (2008)(noting

that nominees have statédd¢ t “t hey will discuss ‘settled’ cases but are 1
such cases raise issues that are likely to come before the

practice is consistent with this rule).
279 Kagan Hearingssupranote200, at 84 (statement of Sen. HerbH.Kohl).
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od erre ggunigr a recount of ballot®Kdidgan hagrddd tpphat it
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Marbury Vv. bMaddad s nt¢hdes,sm c Dresd Scot PPl esSgniword
FergfamKor emat su v, 2 tlhmitt ead nStsat easl ]| modern 1 awyert

wrongl y®Odcicdad ses ¢ 6ntsoi daesssewdalbll i s hed as
c anorn t heea naomnt,i prealmadt ntgh &t aawdsa kel y to b
that even if they do not expressly say s
c asbeesc acuhsael 1 enges ar® unlikely to arise

part of
e challe
o, nomin

Because memmoees lakely to discuss cases that are
establishedwl hWingomsneaees embrace certain cases
about the $SuplreecmBy iovoru riin B o a,r dt lod EXdEL add oo

fuwn ionall yloeweryt wa naFmbnrogutinbc@emeip ar ate edutational f
for children “aorfe diinfhfeerrééffiptd yrvaucdeesqommé¢ , e xample of h
may shift over time. In therl@fSaadnfhemddbé&nhba

280531 U.S. 98, 111 (2000) (per curiam).

281 Kagan Hearingssupranote200, at 84 (statement of Elena Kaga@j. Alito Hearings, supranote198 at 386

(statement of Samuel A. Alito, Jr.) (agreeing that the issBeighv.Gor¢g r obably would not “come bef
Supreme Court again,” but n o ttithe majorithrelied of iBlsk v. Gogeloeas] Pr ot ect i o
involve principles that could come up in future elections
the Supreme Court should have taken the case on the grounds that he had not sufficiedlit)s

282 Kagan Hearingssupranote200, at 84 (statement of Elena Kagan).

28360 U.S. 393, 404 (1857) (holding that slave descendantsaren “ci ti zens of a State” for <co
Nominees who have addresdaetd Scothavegenerallydenounced itSee, e.gRoberts Hearing supranote166, at

180, 241 (statement of John G. Roberts, Ginsburg Hearingssupranote14, at 126, 188, 210 (statements of Ruth
BaderGinsburg);Thomas Hearingsupranote203 at 464 (statement of Clarence Thom&®nnedy Hearingsupra

note216 at 175 (statement of Anthony M. Kennedy).

24163 U.S. 537, 547, 551 (1896) (upholding law that provide
colored ra e sBYy and large, nominees who have addre§dedsyhave agreed that it was wrongly decidSde, e.g.

Gorsuch Hearing, supranote207, at 211, 335 (statements of Neil M. GorsucKggan Hearingssupranote200, at

262 (statement of Elena KagaBptomayor Hearing supranote203 at 117 (statement of Sonia Sotomay#ijto

Hearings, supranote198 at 463, 601 (statement of Samuel A. Alito, RQberts Hearing supranote166, at 241

(statement of John G. Roberts, JKgnnedy Hearingsupranote216, at149 (statement of Anthony M. Kennedy);

Rehnquist Hearingsupranote203 at 167 (statement of William H. Rehnquist).

285323 U.S. 214, 21718 (1944) (upholding order excluding citizens of Japanese ancestry from certain areas of the
United States)Generally, nominees who have addredsertematsithave said that it was wrongly decided or that they
would not follow it.See, e.gGorsuch Hearing, supa note207, at 180, 226 (statements of Neil M. Gorsuch);
Sotomayor Hearing supranote203 at 117 (statement of Sonia Sotomay#ijto Hearings, supranote198 at 418
(statement of Samuel A. Alito, JriRoberts Hearing supranote166, at241 (statement of John G. Roberts, Jr.).

286 See, e.g.Richard A. PrimusCanon, AntiCanon, and Judicial Disser48 DUKE L.J. 243, 245 (1998).

287 See, e.gRoberts Hearing supranote166, at 1355, 241 (statements of John G. Roberts, Jr.) (stating that he

“would be surprised to see” a c a shasedsalelyotheirnatignaltyére i nt er n men
ethnic or religiousgop, and later stating that “it’ sKofematsfiwodldor [ hi m] t
be acceptable these days?”).

288347 U.S. 483, 495 (1954).
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Justic

Potter Stewart, some Senatsorde cainsniooum caendd
attempted

to discern whethets triessud tn’®Bhh ereceeas omg mg
nominees avoideodnsgiovni 3P ghvet hceatsheeeo pdphl owing decades
continuedBrtoowsh calnd exxpa mpl e of improper judicial 1
answer questions regarrding the proper role of ju

c 0o o

But as attBrtawkisfttodpardat dedtiin c MBfyi rCrhaiteifon he
Justice ’sRell9n7qluihsetaring for confirmatiBmowm the C
wat he established cofmi respomak taoawaoffuehe¢i ban e
Browapr e §l eamtmea thientga, t ¢‘idf tthiate Justices . . .all
the Constitution requires a particular result .
Constitution just as wasMaromudeymlda t$¥ldn blye J o hn Ma
1981 hbhehudagonmnor was asked whe tBireorins he woul d c
judicialamnade tiifvissom, wh é3Shheer rtehsapto nwdae sds]abiyg hltoatvien g t h
characBeoWmwed udi cTtadt awtesdevt hmf the decision was
stated that she as“sxmedi $thegCpustcbndtbeeni onal
meaning . . . "8Futt hseh eColnastteirt udeicolniined to state w
statemeaée JahtuMa®¥dhiad d e Htair dRal nedplsianriaocnt eirni zi ng t he
Constitution as ‘Cpilpopgbiliad, i nothagatahatof affirn
res of8% edd.ce then, Supreme Court nBormoiffine es have mor

289 COLLINS & RINGHAND, supranote181, at 163-65.

290|d, at 16365.

2911d. at 166-71.

2921d. at 17174.

293 Rehnquist Hearingsupranote203, at 76 (statement of William H. Rehnquist).

2%41d. at 167 (statement of William H. Rehnquist). He was subsequently questioned about a memorandum he had

written while clerking for Justice Robert Jackson that statedPfeaty* wa s md ghhowl d be reaffirmed,”
that the memorandum did not represent his own views on the si8getexts of Rehnquist Letter to Senator Eastland

and Memo of 1952 on Rights CagdsY. TIMES, Dec. 9, 197 1https://www.nytimes.com/1971/12/09/archives/tenxts
rehnquistletterto-senatoreastlaneandmemaof-1952o0n.htmt Rehnquist Chief Justice Hearmgupranote169, at

223-24.

2%06 Connor ,sHpraaoteil 73 gitH6 (statement of Sen. Joseph R. Biden, Jr.).
2%|d. at 6667 (statemesto f Sandra Day O’ Connor) .

297 This was the first Justice John Marshall Harlan, the grandfather of the John Marshall Harlan who was confirmed to
the Court in 1955.

2% 6 dbnor Hearingssupranotel73 at 84 (statement of Sandra Day O Connor) .

299 Gorsuch Hearing, supranote207, at 335 (statements of Neil M. Gorsu¢tigscribingBrowna s a  “ s e mi n a I
decision?”t haantd ista y“iwigndi cated . . . the corrececandisooer i gi nal mea
of the shining moments of ¢ ons t)jikKaganHearingssupramate?@0atri262 of t he U.
(statement of Elena Kagan) (describing the decision as one
Sotomayor Hearing supranote203 at 39899 (statement of Sonia Sotomayor) (descrilBngwnas one of the

circumstances in which it was appropriate to overrule precedditt)Hearings supranote198 at 4@-63, 601

(statement of Samuel A, Alito,Jrje s ponding “certainly” to question asking wh
Plessy; RobertsHearings, supranote166, at 204 (statement of John G. Roberts, Jr.) (descrifiogna s “ mo r e

consistent with the 14th Amendment and the origimalerstanding of the 14th Amendment tiRd@ssy v. Fergusén) ;

Ginsburg Hearingssupranotel14, at 312 (statements of Ruth Bader Ginsburg) (lisBrgvna s one of t he Court’
most important casedfennedy Hearingsupranote216, at 149 (statement of Anthony M. Kennedy) (stating that

Brownwa s “right when it was deci de d”Note halveverpthakohesMerabert wi t h t he
stated that Judsgee tGoo rssauyBiown@ s st rhfaate atmhee t o Gordueh HEaringg ht resul t
supranote207, at 335 ¢tatement of Sen. Richard Blumen)hal least two recent nominees to the lower federal

courts, Wendy Vitter and Andrew Oldham, have refused to say whether they b8ievetdwvas correctly decided.
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As mentfi canepdr,i oir case is not considered settled |
that case are likely to recur, the***nominee may b
Alternati venhyeratkonmiwdheal geex i s t ¢ &'Ee elmetut dhgee ¢ a

Scalia, who generally dec™®wase dwitlol iemg rtecs ss ahyi st hva
cases decided by tame aSucperpetneed HBilidtat r owe x@emmpd ent 1 a -
when Justice Kagan wdDitspircets soefd ogl ruinhbei mah vve. & weHl o ne |
Supreme eCowmti zed an individuvHlustiighe Kogkremenal
desat hbehol dingsefhkatheéd ctatwlg®Anldowher ti mes, nomi
may be willheggeamerdalscfuisameawork they Would apply

Judicial Procedure

ly, nominees are sometimes asked questions
ng to speak g%Thoe rtaalkley oonne trheeesmee rnfaatgtreirsss.u e ,
ees will generally of ffeirl Bthpg @ onwrite ws on whe
&%rh edgsd ge RobehudgeanSilcalia both responded t
er they believed th¥ Supreme Court was over

Supr€amert candidates have also dilsmc utslsiesd wehien ,i sas
number of nominees have been que §%ioan eedk aampd wt, t h

SeeAriane de VogueBrown v. BoardTakesCet er St age at sHulieial NomigeeNNr(May X7y mp 6
2018 5:59 PM)https://www.cnn.com/20186/17 politicsfjudicial-nomineessenatecommitteebrown-v-boardof-
educgion/index.html

300 See, e.gRoberts Hearing supranote166, at 300-01 (statement of John G. Roberts, Jr.).

301 For example, in discussiriRoe v. Wadanany nominees have only been willing to say that it is precedent of the
Supreme Court or to describe the holdings of the &es. e.g Gorsuch Hearing, supranote207, at 77, 280
(statements of Neil M. Gorsuctagan Hearing, supranote200, at 96, 262 (statements of Elena Kag&ogtomayor
Hearings, supranote203 at 82 (statement of Sonia Sotomay@#i)to Hearings, supranote198 at 401, 45455
(statements of Samuel A. Alito, Jrpberts Hearing supranote166, at 145 (statement of John G. Roberts, Qf.).
Scalia Hearingssupranotel5, at 37 (statement of Antonfd. Scalia) (declining to respond to question askirggther
he would overruldkoe v. Wade

302 SeeScalia Hearingssupranotel5, at 85-87.
303d. at 87 (statement of Antonid. Scalia) (discussingicorporation doctrine cases).
304554 U.S. 570, 592 (2008).

305Kagan Hearing, supranote200, at247 (statement of Elena Kagaree also idat 284 (declining totate whether
she believed there was a f unda métalerajstatemengdiElenakagab)e ar ar ms bu

306 See, e.gKagan Hearing, supranote200, at 11516 (statement of Elena Kagan) (describing considerations under

current law in deciding “what 1evel oRobettsoHearingisuprat i onal scru
note 166, at 24243 (statement of John G. Roberts, Jr.) (describing approach to analyzing constitutionality of

presidential actions}zinsburg Hearingssupranote14, at 182 (statement of Ruth Bader Ginsburg) (describing

precedent governing First Amendment rights in the context of the military).

307See generally, e 06 Connor ,sHpganateil@@gsat 140 (statement of Sandra Day (

that “it is appropri at edeefl, torexpiess themsalvestinomatters relatmgntether ned and, in
administration of justice in the courts, and as to matters which would improve that administration of justice in some
fashion,” even while they should not speak out about other

308 See, ag., Kagan Hearingssupranote200, at 83 (statement of Elena Kaga@jitomayor Hearing supranote203

at 83 (steement of Sonia Sotomayo#lito Hearings, supranote198 at 480 (statement of Samuel A. Alito, Jr.);

Roberts Hearingssupranote166, at 23940 (statement of John G. Roberts, J&)nsburg Hearingssupranote14, at

198-99, 262 (statements of Ruth Bader Ginsbu@§)O 6 Co n n o r , sHpraaateil 8 @tsl43 (statement of

Sandra Day O’ Connor) (discussing the demands of a free pre
309 Roberts Hearing supranote166, at 309;Scalia Hearingssupranote15, at 60.

310 GinsburgHearings supranotel14, at 327-29; Kennedy Hearingsupranote216, at 215-17; Scalia Hearings
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Jus Kenn,e dwphaod previously opposed tiegiishp¢d ommemtop
pr ogeexspsl hipsoesdi t i on dufiAmgh elhivd gEewm o mgs poke about
experience as a state couriMojruwe dtgleedrm dSbegaelcita t o di f
stated that he believed the ‘cmmbechmaii! ppopoecess
Convethsdhbdget Ginsburg largely d&thwemrre dna ys tbat ian g «
conflict of interest, possibitespoondi bgasoaqgdespt
the impeachhhent process.

Finally, Senators have sometimes asked Supreme C
themselves under *The-Saliincictiar uGestamalesKagan comm
hersel fcdsomianwhi ¢ho usnhsee |h”aodf d brecacgpgeds t ed t hat s he
recuse“‘“imemsongl fase in which [she had] played any
pr ocd®°S 5 mi lhaethluyd,g et Sot omayor said that she would r
conesriadt i on of any decisions s he *MHna dhiasu thheoarreidn ga,s

thehudge Roberts stated that the fact that he had
advocate would not require Bimrteseme¢dmg?® thiems alms
At ot her ti1mes, nominees have discussed cases 1n
as lower *omnrgspgdlhadmgemore general ¥ about their v

Conclusion

In sum, t he appl iocnadbaloned choi gset socporfocagiaidded cg wil d anc e
regarding what sortspefmgaesWéwnduni mgmhine ec omnafi
h e a rSicnhgot'n 0 mi f*@aensd, even Memb*¥FgenoerfalCthmgagsse

supranotel5, at 99-100;06 Co n n o r , sHpraaateil 78 gtH8-100.

311 Kennedy Hearingssupranote216, at 216 (stament of Anthony M. Kennedy).

3206 Connor ,sHppaaotel 7B @t 1 00 (st atements of Sandra Day O’ Connor).
313 Scalia Hearingssupranote 15, at 99-100 (statements of Antonf@. Scalia).

314 Ginsburg Hearingssupranote14, at 328 (statement of Ruth Bader Ginsburg).

315See, .00 Co n nor ,sdHpEamateil 73 gits138-39.

316 Kagan Hearingssupranote200, at 64 (statement of Elena Kagan).

317 Sotomayor Hearing supranote203 at 113, 11819 (statement of Sonia Sotomayor).

318 Roberts Hearing supranote166, at 30708 (statement of John G. Roberts, Bge alsGotomayor Hearing
supranote203 at 394 (statement of Sonia Sotomayor) (stating that she would not recuse herself in any cases
presenting the question whether the right of an individual to bear arms was fundamental, notwithstanding her previous
statementsegarding the issue).

319 See, e.gGorsuch Hearing, supranote207, at 238 (statement of Neil M. Gorsuch)ito Hearings, supranote198
at 33740, 49294 (statement of Samuel A. Alito, JrGjnsburg Hearingssupranote14, at 15658 (statement of Ruth
Bader Ginsburg)Scalia Hearingssupranotel15, at 72 (statement of Amén G. Scalia).

320 See, e.gKagan Hearingssupranote200, at 119 (statement of Elena Kagaignnedy Hearingsupranote216,
at 217 (statement of Anthony M. Kenned8kalia Hearingssupranote15, at 44 (statement of Antonfa. Scalia).

321 Amar, supranote20( ¢ o n ¢ 1 u Je]xpligit ortinkplicit pro“mi s e s ” to rule in a certain way
“would . . . compromise judicial ConfirthatignEthicssupraneteld atd due pr oc
2 3 5[I]t médy seem to future litigants that a justice is bound to a predetermined outcome as a consequence of

commitments apparently made during confirmation. This appe

(footnoke omitted)).
322 See supraote203

323 See, e.gGorsuch Hearing, supranote207, at 55-56 (statement of Sen. John Kennedgl);at 177 (statement of
Sen. Ben Sasse$ptomayor Hearing supranote203 at 574 (statement of Sen. Sheldon Whitehoudé)y Hearings,
supranote198 at 13 (statement of Sen. Cles E. Grassley)Roberts Hearing supranote166, at 20 (statement of
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ethical r wmloasmsa Gi welblt hges Rudee should refrain fro
uphold or overt uront dpeacrdtaiccews] a rn .mNroemd eddiedmsetwsayy sn e e d
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avoid e vk inhaghiovuitthghy wmay view pOGteennetriaall qduiessptuitoenss.
relating ¢tso jtuhrei snpormuidneenet i al philosophy are more
responses than specific questions about how the
of cHowesvyve nomavwe ambaen l1ikely to speak about part.i
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Disclai mer

Sen. Jon Kyl)Ginsburg Hearingssupranote14, at 265 (statement of Sen. Orrin G. Hat€2¥), e.g, Kennedy

Hearings supranote216 at 25 (statement of Sen. Joseph R. Biden, Jr., Chairman, S. Comm. on the Judiciary) (noting

that no “promises” would “be sought or speuvted” “a4thatheic¢can
reasonable limits of propiey , y ou wi | | scanstitptionaltroletofradviceSaachcansent, by being as
forthcoming and responsive as possible?”).

324 See supréDisqualification ”

5As discussed, Justice Ginsburg famously stated that she w
declining to respond to a questi o nrtualyhcartainte dome befaretheg ht pr es en
C o u 1Ginsbuirg Hearingssupranote14, at 323 (statement of Ruth Bader Ginsbufg)ord, e.g.Gorsuch

Hearings, supranote207, at 77 (statement of Neil M. GorsucKggan Hearingssupranote200, at 64 (statement of

Elena Kagan)Alito Hearings, supranote198 at 627 (statement of Samuel A. Alito, JRpberts Hearing supranote

166, at188 (statement of John G. Roberts, Jr.).

3%geesuprdNomi nee’ s Pri’or Statements
9 [

327 Seelubet, Confirmation Ethicssupranotel9, at 236 (observing that a nominee’ s 4
answering” a question at his or hetyofpromptinganegativévwteonhearing *
confirmation”).

3%83eege.g, Ringhandsupranote278§ at 351 (noting that Justicehealinggl ia “breez
and was approved by the Senate by a 98 to 0 vote” despite
329 3ee, e.gJeff Bliech Aimee Feinberg, Michelle Friedlar&l Dan Powel] Advice and Consent on Supreme Court
Justices32S.F.ATT’Y 50 (2006).
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