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Money for Something: Music Licensing in the 21st Century

Summary

Song wraintde rrse c o radtiemge hr ¥ ok gkt paid for (1) reprodnr
performances ofthteiee mmtodt e(st men dmd syirdals wor ks ) , as
distributions, and certain ditghestmidc e@nmebrifnoerdma nc e s
with 1inéthameatasndl hree caonrhdgigntg sp)a.ialg¢ hesntwedl over
thmusdepeonnd mar ket forces, domptrsievatter aenonh gt aevar
laws governiagdcopmpeghtion policy.

Congress firsvweremiarcg emdusliacwsl igcensing in 1909, wh
distributed through physical media such as sheet
somke mbers of Congress expressed comad&krns that al
musical ewoyr kasvlawmicldanbsleece,s coul d use exclusive acce:
competition. The U. S. Department of Justice (DOIJ
when 1t amt daanlssdtmttr edqeucmruesensg p u bl ¢ thlesnm sailtc o
wortkmadi o broadcast stations.

As technol ongaidcea li t¢ hpaomsgsqisbd d¢u c e ostoaupned craescsoertdti ensg si n
l atelOsl Pannd hedifgirtma o fcomputer files in the 1990s,
reproduction and performance rights to sound r ec
compr omi s es wheotwwne etnh et hroisgeh t swh boi cmeumssi ec tahnods et hroisgeh t

copyrighinhebdersases, the governmenhesadtes the
set¢t mgdairudsse et fhlaesceto mip It oammosnegs i nt erested parties

As consumers have purchased feweardialgb wms muwe rc tht
declined. Nevertheless, as streaming services t1l
media have entered the market, Icadsmtsoumleerarspendi n g
2016, for the firdsott hteir nmed segvcet 18,k rsvtirceeasmirnegp raens e nt ¢
of the recordsedr emfesnidelses edusteryi aad hdee npmbleir f ©1
songs releasthe hpsorw nwtshemtge e darious zopypaglt hol

f oreitr musical works haosd grhewnr moRedd ommaxi,j ngs
songwriters, producers,imnsdo mauhrermese® th acvoep ycroingphlta ilr
make i1t diefnffdummhe¢y too eduppdrithotoldeswi mumnsedilenr eate ne
disgdvwerrbal songwriters and publishers have sued
e services havwhislter emmankeidn gt hleiitrt lseo negfsf ort t o 1 o
lder s

Apr i 1U.280.1 8Ho utshee o ¢vsoRdepdbtepsackhstRa.t,i5 442 Musi c

o 5 a

mmosﬂzm )
o B

der ni z,a taiso naTokeent dboidll lda mong omdhdiedDy i nght 1 aws
elated to the prozxzremdsswifngrhat ingfr regementngqf
oul d ac rneeamt enfmaphefii tal 1 i”¢ dr owhgdgnthsdIclad ¢ twiow &
opyrightoudwnemwd | e otnln myea Imujsdan & ewanui lcde sc hange t1
tandar cas fwddeed gthweec YC,op yr i g h,t o Rreogydallttfyy rBroaatrads a i n
tatutory .music licenses
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Introduction

Songwr ilteegrash tairtel gt paid for reprodoétibas and p
notes andcrleyartiec s( tthhee ymu s iacratli swnosritkdst)egcd Repaor d i i@r

reproductions, distributions, and certain digit a
voices combineidnws 6lneisnettrumtnmsedi um, such as a
compac(tt hdei sscoumd .recor ding

Yetthese copyrngththhdwod deotsla ddiox et r o Naal mt phlooau, g h
TayloradBwr ftecord 1 awbietlh,d rBeiwg hMaronhmunset,cs f r ® anmit h g
servicd nS PPddladfveerr s i on of theaeodatdblyar mi st Ryan Ada ms
c oubled hoeerh @d s3€a pry rcie gh tl Mhwas w Atd @ enss f ro e pmr, padnude e

di st MsbuBmudftcal works underadber pays Mend Stwi dns e
r oy AT htuysa, saisnger who owmaumedher dighpss Mo. hSwi ft ca
her own recorded music fwvthomoSvmaet itthye, rbhuthtas ta shc

wor khe cdaincnhoatvlee musi c¢c service uses othtetr record
wo B. k

The amount Ms . DbSowhihfrt nguestisc dplesriordo nmfkosr e mar di ngs dep
market,cbotrcests amongs ac tvarm i cfitetydi corifaelsp rliavmast eg o ve r n
copyright and.cCmmgtrictsasolmarws Jeidyppheasnd 1 arge, at a
consumers primmarnicl wiacaoadseod broadcasts or physi
and phonograph r emedridism oafnfcd rwhle o omnascubme r s a di st
over which sonngesxtt.hey could hear

With the emmesrige ndciesttdhifitbeurtnieotn, othongress updated so
in the 1990s. It attempted to strike a balance T
contegnpractice pomeasnygedf progttelcaa srevenue sources o
pariprsmtin the music industrprovitsoiagmpdgiedlosersate
viewed as akin to radio broadcasts, and another
physical medi a. Smmececthanstonmerewvod wekeosedn addit i
tetreamidng bewedbdaBbgttnsh gdownl oadingrrsesoaogded albu

1A “public performance” right is the rightonagerss,opl ay music on
anywhere else music is heard publicly. Donald S. Passhtiariou Need to Know About the Music Busin&8sd.

(New York: Simon and Schuster, 2015), p. 2ZPassman)Seealsol 7 U. S. C. § 101 opeffdimaacer i ght of
means the exhibition, rendition, or playing of a copyrighted work, either directly oeagpsrof any device or

process”) and §106 (granting copyright holders exclusive 1
of their copyrighted works).

°Steve Knopper, “Taylor Swift Pulled Music fRollimy Spotify for
Stone November 8, 201http://www.rollingstone.conmusichewstaylor-swift-scottborchettaspotify-20141108

Reportedly, Spotify and Ms. Swift reached an impasse when Spotify wanted to include her music on its free,

advertisingsupported service as well as its subscriptionise. Ms. Swift later made her sound recordings available on

Spotify. Mi cah Singleton, “The Armistice TBeMengedJena Tayl or Sw
9, 2017 https://www.theverge.cor®0176/9/15766804aylor-swift-spotify-streamingumg-catalog
SNate Scott, “Ryan Adams ~Ro‘clkd 881’b uins Weh'ev eT UBAl@day Wawiitfitn gDaFdo r ,

November 15, 2015ttp://ftw.usatoday.cor@d01509/yan-adamsl1989 streamtaylor-swift-spotify-mp3

417 U.S.C. §115. See also Adam Bar nonshngMeclaRicalb 1 i s hi ng Admi n
L i ¢ e nSymephkoni¢ Distributiorhttp://symphonicdistribution.com@cordingcoversmechanicalicenses/

#.VqJPhlI3nxY. The musicahotes and lyrics being covered must have already been recorded and distributed by the

copyright owner, and the cover may not contain major changes to the underlying musical work.

Congressional Research Service R43984 - VERSIOR2 - UPDATED 1
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eTahnei ansge ssuelrtv,i c e

consumset gy eaan i ndawidavadan dmoursgisc s t.r
the traditional

the U.S. Cohpsy o t lg dibte e@if Ifai crei ng o f

JLIXUH lustrates the evolution ofl imy%%c odansngmpt i
industry revemaal§ 2. tBeialclhi dstmamieh ¢ yhEen M & p spteet o

peéfisllearing servi®ce was introduced.

In 2003, after negotiating licensing agreements
launched the 1 Tunes Music Store toipdbopviduealbonsau
songs 'Pmd i2n0kh2 mar ktidmbdher d¢dosding industry earn
sales of di(Rbal)tthamwnlf ¢ ®dns pshuycsli ocaapl a cnte ddiias ¢ s ,
cassettes, 4%3GbivlI)PAymMl epphmuddiamatel y a 65% mar ket
digital muS8ic downloads.

After peaking in 2012, however, sales from digit
services such as Spomairfkya,t 2whlilc,h beencta@heae odm atrgheea pld.pSu.
moumg it hreat to its 1 Tunes stote,eadapmlge slearuvnicchee, d
Apple Mustc, in 2015.

The popularity of subscription music services ha
pattAhccnosr.ding to the Redadrodi mfgR I[[AmAbiulsietc apyr Ap s rotci o n

total U.S. rreectoppidiidegmigmgvimdbtcray 6 1 adpilgiitteal audio 1 a
s er vaincde sc a b I(ed isgeirtvailc essudbsdc e a mtn gnmysic services 1
abodu% in 2011 (out abooh? 207bo d 185 wiM1 B iodAaf Itteortt ol )
11l consecutive yeaaoesnsoudmedre cslpienni dnign g eovre nmuessi,c wa s
and 2ZOG@ES5N, 10% bet weeamd2 glre wandt %2iaFHZ@Etn 2016
Nevertheless, annual spending on mwssmsaadhiy U. S. C

t wtoh ibredlsow it s®ThseeWa pgiarkg ¢ o n sa fimffhdodwo mumdt t er ns
per for mer s, songwriters, rsecetd pcaoimd afnore st, h ea nrdi g
music.

5Maria A. Pallante, Register of Copyrights and Director eCalpyright and the Music Marketpla¢éJ.S. Copyright

Office, February 2015ttp://copyright.gowdocsiusiclicensingstudy2015 U.S. Copyright Office Report), p. 25.

SAppellate courts subsequently r ul ¢cA&M Recards, InDl v. Napster,r > s s er vi ce
Inc., 114 F. Supp. 2d 896 (N.D. Cal. 2000), affirmed 239 F.3d 100€i(92001). Following a court order, Napster

shut down its serviceib 0 0 1 . Richard Nieva, “Ashes to Aslertang Peer t o Pec
September 5, 201 8tp://fortune.con201309/05/ashesgo-ashespeerto-peeran-orathistory-of-napster/

7 Wallter Isaacsorteve Job@New York: Simon & Schuster, 2011), pp. 38@3. In addition, Apple CEO Steve Jobs

negotiated with nearly two dozen major artists who had the rights to personally contligitddedistribution of their

music.

8 CRS analysis of Recording Industry Association of America database. Figures are adjusted for inflation in 2017

dollars.

°Glenn Peoples, “iTunes Tent h BilboandjAprd 2352818,y : Leading from the
http://www.billboard.contdiz/articleshews1559893itunes 10th-anniversarjleadingfrom-the-front.

10 Record labels earned $3.1 billionrevenues from digital downloads in 2013, compared with $3.2 billion in 2012.

Figures adjusted for inflation in 2017 dollars (RIAA database).

1ALl e x WHey 8irj, How Will Apple Keep Up with Google and Amazdiloomberg June 10, 2016,
https://www.bloomberg.coméwsarticles2016-:06-10hey-siri-how-is-applegoingto-keepup-with-googleand

amazon

12 Joshua P. Friedlandédews and Notes on 2DRIAA Shipment and Revenue StatistRI®\A, March 22, 2018,
http://www.riaa.comtp-contentliploads201703/RIAA-2016YearEndNewsNotes.pdf At the wholesale level,

record labels generated $5.9 billion of revenue in 2017.

13 CRS analysis of RIAA database.

Congressional Research Service R43984 - VERSIOR2 - UPDATED 2
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Figure 1.Trends in Consumer Spending on Music
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Source: CRSanalysis oRecording Industry Association of America Shipment Database.

Notes: Inflation adjustments based on U.S. Bureauadfor Statistics Consumer Price Index. Figures do not
include consumer spending on live conceRgvenues from digital subscriptions and streaming include wholesale
revenues earned by record labels and artists from licensing, rather than retail conspemairsg.
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Overview of Legal Framework

Under copyright 1a
certain legal r1igh
may exercgohetbehelf

w,a nodr eaa tt a rs simsios fw kmuhsaisvooanlk dwo r k s
t s They typically license thc
of the composer, songwriter,

Reproduction and Distribution Rights

Owners of musicalcewarekisnda md coowndeirnsgsofpossess, an
ot heaspltwivte,xgl usive rights ,undgtdhuedhifmofClopwird g:ht /
X the right to reproduce the work (e.g., make

digital files) (17 U.S.C. §106(1))
X the right to distribute copies of the work t
§106(3))

In the contehtngf mheicombhbhasion of reproductio
knownmes hani ¢®lhimsi gletr.m dates baAckt whehh€on8§D8s €
required manufeoadhdrereseopligpmeaadbc publishing c¢omyp
to mechanically repr®Alsucae rneussuilcta,] nocuosmpco spiutbiloinssh. e

142015 U.S. Copyright Office Report. Additional exclusive rights, a detailed description of which is beyond the scope
of this report, include the right to create derivative works (e.g., a new work based on an existing composition) (17
U.S.C. 8106(2)) and #right to display the work publicly (e.g., by posting lyrics on a website) (17 U.S.C. §106(5)).

15 petition of Pandora Media, Inc. Related to U.S. v. ASGAP. Supp. 3d 317, 367 (2014).
16 1909 Copyright Act, Act of March 19, 1909, Ch. 320, 35 Stat. 10989 Copyright Act).

Congressional Research Service R43984 - VERSIORZ - UPDATED 3
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mechanicalo,] amednceod l ecting mercoplalndi aaelc orayal ties
manufatWhirke sthe meamuasof haperogeabdpmghrcbaghgenum
since, including the production of awnidnyl gi¢adr ds
copies tohfe $mencglhani Chds r¥tghdls.

For soundfedepoaliagpyrriegphrto dpurcottieocnt iaonnd iodfs s t r i b ut
only to recordings offiigiadfid dry ke betWoerykmh 5t chmit9 7 D r
were fixed eprairoer ptroo ttehcitse d,ati f at all, pursuant
casuenkt iFebruapfputSsomd6mhusic services have volunt
to pay royalties for use & sound recordings fi x

Public Performance Rights

The Copyright Act also gives ownedsngd tmhsesirciaght
toper Pwomks publicly (17 U.S.C. §106(4) and 17 U

for sound recordings, this right applies only tc
audio timamnsmirsviwedbs add ghwgdd s ubstchSai pXiMuen ser vice
satelilgiittes brmadleeo Music Choj c eammadsibck e ame hwos kr vic
such as Pandbos awistnhi dSpetofding repr oduwcutnidon and
recordimegr Dabihancef erdieghtls cvampdearriggiminygt ewlovsr e cor di n g
fixed after ¥ebruary 15, 1972.

Ri ghts Required

Who pays whom, as well as who cdaenpesnndepmawhom for ¢
the mode of liCobasumgrsoomuscsiompact discs purcha:
song on the disc as ofteRi gt ¢« heynevi $ hof i mnowndg¢ri
(recor)pabamabksc publimsdearsd fantdhted igsuffnbighs bt adt
works in a physicualnybyrometdofgd u @fiR cadsmawal | @ud 1 et s t
"Kevin Zimmerman, “Songwriter 10 BroaddastMusic,$ngblog March 28, Me c hani c a

2005, https://lwww.bmi.comiewséntrylUnderstanding_MechanicalRoyalties
18 Al Kohn and Bob KohnKohn on Music Licensingf" ed. (New York: Aspen Law & Business, 2010), p. 7. (Kohn).

«

WA fixed work is one in a tangible medium of undepression w.
the authority of the author, is sufficiently permanent or stable to permit it to be perceived, reproduced, or otherwise
communicated for a period of more t hoaneofthemanmydeimsofary dur at i on
that the Copright Act employswith meanings that differ from ordinary usageeveryday language.

2017 U.S.C. §301(c).

2L For an extensive discussion of lawsuits and state laws related 18 Tesound recordings, SERS Report
RL33631,Copyright Licensing in Music Distribution, Reproduction, and Public Performamnc8rian T. Yeh

22|n 2015, RIAA reached agreements on behalf of record labels with Pandora Media, Inc. (which operates the Pandora
online music selige) and Sirius XM Holdings, Inc. (which operates the SiriusXM satellite service) with respect to fees
for the s er vl972 sosndrecordings. of pr e

2317 U.S.C. 8301(c). State laws apply until February 15, 2067.

Ari Herstand, “Why You Haven’t Been GOigitalMusgNews ur i Tunes M
October 14, 2014ttp://www.digitalmusiaews.con20141009haventgettingitunesmatchmechanicaroyalties/

These types of downloads are known as “permanent digital d
reproduction and distribution licenses for sound recordings. Chris €00 “ Tr e n d s : —BKkplainedat Li censing

Last! (A Eamplete MusiaUpdaidray 29, 2015http://www.completemusicupdate.caariicletrends
music-licensingexplainedatlast/.

Congressional Research Service R43984 - VERSIOR2 - UPDATED 4
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sell diogi tpahly sfiiclaels c o p ipeastyhcef dsiccsu mrd bruemagrnadrismgss i d i
record Whbehs act®as wholesalers

Radli ®teners have less control over when and wher
they purchasedl hteh eC ospoynrgi gohutt rAicgth tdoes not require
pay public performance 1 gbyuatd didtse st d@mirrpeagr d [ abel
public performance royaltiesndtoe snuasnbdr olpyditriladsst hiem s
musAc.descr i BBrdo abdeclaoswt iRnfdoogdEppept s omo have con
in tha3dY the promotional value afeveemmaddaost rtbaydi

record 1 abels and artists

igitalmusgetry irceecsord labels as well as music publ
otth aditi onraald ibor osatdactsaiisatn ss t aredt thiart g lsiemri vi c¢eéhse abil
sers to choose whnethi stoamigas Jtahkeey mfyroym wioda se ts

ongs in thetnaenmmhbsét¢ongo°IH o frtiemlethse steo make t

e mp or arkyn ocwolip pakse me r a I ”fraelclolrGdni dhe§i$ ¢ €1il @ F or mor e

n ephemer al “Rreepar oordduicrt g so,n Iaienede. pT¥iesst r i but i on

s“omf defwandt e’mati ce stereaiméeamgean | i1isten to s
eesxtp,ee¢ i emnwmi | ar ipnl asyoi mmeg ivan yGD Haor d swtaeyrsi t g t o a
o bTroo aedncaabslte. mul tiple 11issdemwemldo gdottad | ticlte s o
Udne v isfcheess ¢ di gital reprxoddectiome’bzde wektowndsag
dankeirlsi ty to listemondi themedpowomon eqamasitni ng
ractiPlke sepouyacgshkties to musifcorputbhe srhieght/ sto
oduce 8hd nhustacnedbywddabesrd | &bel s hertighs t o
oduce saadndisécobdirgs

e Bl oI e e B e =T CRE= N v o N

O 0B O 0 & 0O W
T T B aa o
»—s»—srpmm»—-g'-s

How the Industry Works

The music industrycaompor siens{ &tydersgtwsr :idti st si natd mus
publi(szh)erdi;ng artists & Btgher entuosridc Ilaibceelnss;e easn dwh o ¢
right to reproduce, dis$Sombue¢eetiorepumdycflayl pber i
categories.

Songwriters and Music Publishers

Mansyongwriteansd deymp e@rsetfser r e ds otnog wroihtleerhst s vel y a
repwotk with miPOinc bphhlifs bdirspabgwsheess prmmote
to record labels #®hlde patlhsearssp owmhsoi bul see fnours ilci.c e ns i n
intelpdrecpearatly of their clients #ndeenagreanmenhat
bet ween a sapmpwiisther ,andhe publisher may pay an

25 passman, pp. 6@8.

®Marshall A. Leaffer, “Ch. 8.07 Limitations to the Reprodu:
§ 1 1 2 Urderstanding Copyright Lay@" ed. (New Providence, NJ: Matthew Bender &npany, Inc., 2014), pp.
317-318.

2T passman, p. 147.

2817 U.S.C. §106. See also Royalty Exchan@é] FKDQLFDO DQG 3HUIRUPDQFH 5R\DOWLHV KDWYV
https://www.royaltyexchange.colearnimechanicabndperformanceoyaltieswhatsthe-differencef Harry Fox
A g e n Ergquently Asked Questions: Digital Definitignttps://www.harryfox.confind_outfaq.php

29 passman, pp. 23%40.
®National Music Publishers Attpy/mmpaosgtboui n, “Music Publishing

Congressional Research Service R43984 - VERSIOR2 - UPDATED 5
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future royalty coll ect i’'soncsonipoolshietbipocnfisa.ngagcet hhe s

songwriter aosfs itghnes cao ppyorritgihotn i n t he compositions
of the.Thentpubdtiesheris to monitor, promote, and ¢
music 1in for mat s Itihcaetn srienqgu irrieg hntesc,h ainnicclauldi ng s he
digital downloads, ringtones, i n tPeurbalcitsihveer ss torfetaer
contract with performing rights organizations toc
per fosmanceé he¢ B EASbCeAhPa laftnd BMI Cons. €&€nt Decree Revi
Songwriters and publishers derive rhoiysa litnyc oimmec o me
with subpublishers and coauthors. For songwriter
contract terms are gene rS5a@lilwi ssitoambdoatfrwddiamme odtmle ewi t h
publisher aSmdises ohgagvver intuelrt.i p] eeaohgwirithehis or he

publiskemplicating fhe division of money
Music publ ifsohgeernse rfaall:3c aitnetgoor i e s

1. ODMBXEOLVIKIHUVt hree maj or publiSsSh2Z%goffirms acc:
U. Muspuweblishing revenuRubl i 8% wa ((Z2ATV Musi c
Universal Music22P0bl iasndi f @@)GWaume@ Music Gro
(5. %) .

2. ODMRU $IITOEBWHY ndependenthgpmbdlld sthh em gc ceoantpiawmd ¢
aspects of songwriting management ( matching
and record labeldvaedthelipi sgidhsem, fwhele af
major publisher to handle the administration

3. ,QGHSHQGHTIWIKhsleld V faidrmmsni st er their, own catalogs
and are mnot afubilliisahteerds wi th maj or p

4, ULWINHEOLWKHitY ngwecontethelr own publishing right
Exampl e se satrablwiesiHed smomontgwrdi theerlsp wma kda i ng t h
songs to performeswmagmwd itecsr dwhbapelkform t he

wor Wsi-puebrl i mbprse indiwi dielustof companies,
administer.their royalties

Recording Artists and Record Labels

Record labels are responsible for finding musice
artists ahd asadwWhd¢i porkkntt tehmpamrikawso galfskinaobwenl s
afmajoresproduce and distribute physical copies o
vinyl rtecords) as wel l3%Tahke enhacjcotrr olnai bce Icso phiacvse (1MiPr3
net worlkrsaditi onalmow,b htyhsei scea Imgerfievemonrkdma nuf act uring
into retail outlets.

S'Ed Christman, “How ‘Shagelbhdu©Offy’ RuF eBRilbaarh Feparypi ¢ s hin 201
20, 2015 http://www.billboard.condrticlesbusines8480028taylor-swift-shakeit-off-publishingindustry-fourth-
quarter2014

32 passman, pp. 23240.

33 Anthony Gambardelldylusic Publishing in the USGetting a Remix: Diversified Digital Media Outlets May Open
Up New Revenue StreantiBISWorld Industry Report 5122 August 2017, p. 26.

34 MP3 is an audi@ompression format for the internet. It stands for Motion Picture Experts Group3.ayarry
Newton, IHZWRQ TV 7H O H Ferl.FsteteFStho&n(PBdJ (New York: Flatiron Publishing, 2011), pp. 7685.

35 passman, pp. 670.
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Thei stribluedodir d sl acbhealnsgi ng. Al t hough the decline

physicalsgrheacsorad |1 e vi artaectde twhaer elnheoepek] e¢fop r oiphema n y
funcwibhsrespect to sellBnghdfgntal onspinsl oflesa
each recordipgrtoesdentiflhbhetdhetosphogmblimtises and ke
addition,etWweyhnethetstateaming services for the
monitor the sales and streaming of songs

Similar to songwriters, recording artists may coc
and distributeortdhiRkegsoodnngoenwndtracts generally 1
to transfer their copyrights to the record 1label
regi®®nsreturn, the recording artistnsreesc eoifvetshea s
sound recording. Record compani efsunidhss otieft sance r
coveexrpenses, and attempdé Mt pogwhhdaeew « hper oavretni stthse i r
carningmpyptbatabl €utlt b hoiepg ootfs attéepm ysua wgrhd s
recor®ings.

The three majeoarr atbedauH raf ltalbsUishdves@ p g Sony

Corporladod @n @Uni versal #¥u,s i(Ze)n GWaorunpe r( Musi ¢c Group
2PR%)®Each of these labels shares a corporate par
des cr fSboendg wirni t er s a n’d SMwsyi cCoBwWlriestmaedri s SA, and Ac
Industries, respectively). The publishing and re¢
necessarily both publish and record the same sor

Wh i e there are many smaller recordaztzabelflswspreei
tr y independent, because they often rely on ma
re r*@Fiomr g se.xMsmp 1Jewisfetr or dnhganti wde pemdant abel

i
u
c

Big Machi whiRécamdg,uronn haagsr eac mleinstt rwiibtuht #fUni ver s al
e

On recording artist who retains his copyrights
without signing a contract with the record 1l abel
selling his vmssiidc, aGWhandeorgifree and earns money

o - o c

%The question of whether or not recordings artists are “em,
and thereby sign over the rights to their music to the labels for 95 years after initial release, instead oftgsyears,

been the topic of considerable congressional debate. To th
hire” framework, recordings artists may terminate the assi
NimmerandDai d Ni mmer, “ Ch. 5. 3Nimkerok GopyNghtdAleTrefitiseron tHe Laveaf ” 1 n

Literary, Musical, and Artistic Property, and the Protection of Idead. 1 (New York: Matthew Bender & Company,

Inc., 2015). (Nimmer))ciSas dlhke KILompyP dNewVork TigesMaywpPb,t o Congr e s

2000, http://www.nytimes.con200005/25/moviesmusicianstake-copyrightissueto-congress.html

87 Harold L. Vogel,Entertainment Industry Economics: A Guide for Financial AnaJy#ied. (New York: Cambridge
University Press, 2014), p. 280. (Vogel)

%Ed Christman and Andrew Hampp, “ What Wyld Swiftfilysheoand ng Cont r a.
Justin T iBilioard, Noxekber? 21, 201http://www.billboard.comndrticlesbusines€832744 3aylor-swift-
usherjustin-timberlakelabelcontractnegotiationsAmong newer acts, agreements with record labels to share revenue

from touring, merchandise, and other fees are common.

39 Anthony Gambardelldylajor Music Label Production in the U.S., Changing Its Tune: The Industry Is Adjusting Its

Structure to Combat the Threat of Music Piral31SWorld Industry Report 51222, August 2017, p. 26.

40Vogel, p. 281. See also Passman, pp683

“Chris Willman, “Big Machine’s Scott Borchetta on Taylor S

Di s r u p t tYeatr AnnivensarylBillboard, October 262015 http://www.billboard.condrticlesbusiness/
6738578cottborchettabig-machinel0-yearanniversaryinterview.
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hd?’Thies emusic streaming service Apple Music 1 e
ange for being the -emtyuRMROKRWLPI BecRMBN§ or hi s
, itth eb efciarnmsotn Isyt raclabmuinm gt o r ank among the 10 m
ng a week, as r1raflOOERPUGhe trade publicatioc

anvoe g
& O X 0
- —_ 0 -
e N =2l o}

roducers, Mi xers, and Sound Engineers

rd produckri ngi mg stploen s dtrbaednaegt iifbwdere pfroordm c(ta 1snot:
ing)botThh icsr eeanttiafieclsda n ks ponduald exdi mg owngs
e menndt raadtmii vei sttdolok, ngamhhi wvahsnsgs ¢°1 an ¢ he

record labedswvc dhiacmrthisipter olddudcaecmmes . More ¢ o mmon
ing artists to work with multiple producer
, eanttra®dt d nwioth the prodsther s ecerMmhBe odrthet
ccoompen®adbdovddgths negotiating levrage may den

T — T e ey
o B <IN ¢ "R BN ¢')
cocown~=o
o0+ o0

r
1
d’u
Aosund eggnacekbly runs recording sessarvnms, WwWith
worwkwist h the output of recording sessThas to piec
rol es maGe mevyemr lklgyp 6§ tame payments pernthaghk; thos
de mand, h obwe vaebrl,e mntaoywidnagwsp sttt iomn’s orfo tahkei madtastt o
prodi#cers

How Copyright Works

Songwriters andhMnsic Publ

Reproduction and Distribution Licenses ( Mech

With the 1909 Copyright Act, Congress s
copyright owner to make nf®Thhah 9691 Coppr
to musical works pDODbbWHWhédwawdnetoppntopgh

8 =00

A mechanical licensehes aandipceaprerodbhati
that may be hemedhandiedealc sarchi dsofa player piano,

“2Abigail Hess, -WHowi b i Ar Gr asmmMade It BENBC Febyuarglidvi ng His Wo
2017, http://iwww.cnbc.con201702/13/[grammywinning-artistmadeit-big-while-giving-his-work-away-for-
free.html

“Jpe Coscarelli, “Chance the Rapper S hewsyYorklimgMarghgd, e Music De
2017, https://www.nytimes.con201703/17 lartsiusic/chancethe-rapperappledeal .html

“Keith Caulfield, “Chance the R-ExclgsiveaAlbosmto Chartontheé ng Book’> i s
Bi I 1 b o aBilldoar® ®dy 22; 2016http://www.billboard.cordrticlestolumnsthartbeat?378361¢hancethe
rappercoloringbookfirst-streamingexclusive

45 passman, p. 125.

“%Chris Richards, “BEmde aRe ml NRawvp GEtmamrsatdfonAtolf Producers Work
Washington PostSeptember 12, 201H4ttps://www.washingtonpost.com@wsstyleivp/201409/12the-reatrap-stars
of-atlantaa-newgeneratiorof-producersworking-at-the-speedof-soundPutm_term=c1a06983f573

47 passman, p. 137.

48 Act of March 4, 1909. See also 35 Stat. 1075. Congress, House Committee on PatdiitsAmend and
Consolidate the Acts Respecting Copyrigloimmittee @nt, 60" Cong., 29 sess., Februa32, 1909, Rep. 222pp. 6
8.
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record, a CD player, or ;angdmg2)phbeedi amonpuodt be
to the publi® for private use.

When Congress considesodetmbe rk9 X pCaepwridg tto nAcetr,
allegatai dipt ggpleah o ma,t hAkeacltivare ;(Wosmpategkcmngate a
monopoly by buying up exclUAseiofse apni ghod st d r bosn dnud i
wor k wit hpitahneo plAgy@eloimpre t i t dms ordear ¢ foorbe, abl e t «
most popular music, consumers wauld have to purc
To addressabtchuts xcomateaeamCongr enomnopold yblished the
license in UAmu sciocp ypruibglhigswhl gartwwirt hhol d t he ri ght
a musical worHbo welvtcaget heund rpicoradimgl I(pori plaiysetr
to thepmbblid,e riHussotn gawirliadbve matklee rssi mp pmy mende¢ off 1t
a speci f%Tehdu sr,o yianl t2y0.1 5, when Ryan Adams ’srecorded
albumMr. Aadmdnshis Pa-A&Ame daReachoerldi ng Company did n
seek her. pbnmieadont hebythai ¢ ohfearcndnalepnutlrsadrey s et
mechdnild® ense.

The 1909 Copyright S$Ak.plepat tt ma n®F hmtdenn yreednaatien eadt
in place for°Taehnoloddcusrki ancgh atnhgee sf'ftemtturthya I f o f ¢

abrleecdnamdufact urers t omuwsxitce nedn d eracocto madiu nf tr o anf

n @t es mor emitnhudtmehs, Onumber of s ongsampdear & elcaobtredl si n
began npeacyhianmgo xallt y “preart 8dsa sogast h e r “ptahratn per

nuf a’®t ured

49Kohn, p. 719.

50U.S. CongressHouse Committee on Patent® Amend and Consolidate the Acts Respecting Copydagirmittee
print, 60" Cong., 29sess., February 22, 1900, Rep. 2222, pp. See also Kohn, p. 733.

512015 U.S. Copyright Office Report, p. 26.
52 According to the tre&e Nimmer on Copyrightalthough Congress did not specifically grant a compulsory license to

“make and distribute phonorecords” until 1976, the intent
Ni mmer, “Ch. 8. 4 Li mi Right—the Mechanical CampuisonRLicgnsewfdNDnamatico n

Musical Works.?”

%Josh Dickey, “How Ryan Adams Was All owe MashableLegally Cover

September 15, 2015ttps://mashable.co@01509/22yan-adamstaylor-swift-aloum#BwlIfmDrsPgp Taylor Swift
supported the endeavor. The GQ Edit or 6Q Oc¢tober 1512015, Swi ft Get s
https://www.gq.congtorytaylor-swift-ryanradams198%interview.

54 Copyright Act of 1909, P.L60 &89, §1(e), 35 Stat. 1075, 10#b. In a 1906 hearing, a representative of a piano roll
manuh ct urer that competed with Aeolian proposed the rate of
Committees on Patents, Senate and House of Representatives, Cofjoittlgend and Consolidate the Acts

Respecting CopyrightHearings on S. 633(hd H.R. 19853, 59Cong., $'sess., December 10, 1906 (Washington:

GPO, 1906), pp. 298, 319.

551t changed in 1978, with the effective date of the Copyright Act of 1976. The report from the House Judiciary

Committee stated, “While upon initial review it might be a
reasonable at the present tinfes tommittee believes that an increase in the mechanical royalty must be justified on

the basis of economic conditions and not on the mere passa
Judiciary,Copyright Law Revisigrcommittee print, 94Cong., 29 sess., September 3, 1976, p. 111 (1976 House

Judiciary Committee report).

%Yale University, Irving S. Gil more Mitpiweblibrarpyaleedy, “The Hi
catalogingimusichistoryof78rpms

5%Scott Hill, “June 21, 1948: Col umbi Wired JubE 20,20 r oove LP Mak.
https://www.wired.con#01006/0621firstIp-released/

8Frederick F. Greenman Jr ., and Al vin Deutsch, “The Copyri
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Congress revisitedthaheCmpyhaghodAfheogEompubpory
license &secllil ®b.nSg.rC.ss specified that the rates
recor dDQG 6Ge\GWeUh £ X WHirsa tahdedre dt]h amma neuafcafi@ Tt huer ceddp. d 6
Copyrightt Meettpndh 0o h b ¥te@ oralf ean lt y raaid$dradien gsh.e n,
Congress has amendeddlamghded w tsaesvaet roar Iy gtr iprheesc e s s

“e'EZ17e1l ' wXG0 (i

The976 Copyright Act also set forth procedures,
head of the U. S.ReCeoipsytreirg hotf 10X ofpigickee, mthit hseg b tfaoirn
me ¢ hani c allhleli ic emussete sas. enrovtei ce oft onteaenoa (NOI hus
t he opyright owner’s addrefsthe aaofkynWphhet thwn €o 7
i see must file the NOI within 30 days of mak
sia¢s cannot |l ocate copyright owners set asi
e and ®%ay the owners.

— -
o o o
o o
BB Oo®

i
i
0
The 1976 Copyright Act made ttheed otiwkaw wiensgp ecootpsy:r i
1. It removed any 1 imitaeaedi dphoatoennitldicaisoeclei ty and pr

faitd provide tibse irneedaiigriebdpeaNIdsloorrlyf Itihcee ns e
pot elnitd efdasieles & on eo@dd taii antmesadk ilnigec eannsde ,di st ributio

of ecords of crowmssiticmat lurtiemsg dmeln/t e Sd ¢Co n
501 iassmdject to refmedi®e®MOFPr.ovi ded by

2. Itemoved the requiremennothe®€i mbtplys e ght hol d:c
Copyright Office in order to recover against
manuf a%ltnwsrteern.g yra ght fhdpl deet s olhfedeati fy
Copyright Offi c eonpfryeocnl urdeecse itvhien gh orlodyearl t i e s wun
compul s o®Thtdusnedeers eccurrent law, there may be n
the fact that the ddospyriibgihtte doowakecdo pnyard eg hatn d
therebgdhei NO&dr r®quirements.

In contrast to kthegpesedPoodiaanteomnicgmtssedsi satrrei bnuotti c
issued on 8AdbldnkePDesbalopment’™NOdandahdstatbe Copyri

Royalty: Hist €ardpozo#fns& ERertainsnent Law Journabl. 1, no. 1 (1982), pp. 1, 12,50.

59pPL.94553( 17 U. S. C. §115Cc)(2)). According to the report of t
to require a compulsory licensee to pay licefsese s on records which merely go into 1in
Committee report, p. 110.

60 Copyright Act of 1976P.L. 94553 §101. 17 U.S.C. §101.
6117 U.S.C. §115()(1).

2§t uart Dredge, “Spotify Songwriter Lawsuits: What
2016, https://lwww.bmi.comiewséntryUnderstanding_MedamnicalRoyalties

63.S. Congress, Senate Committee on the Judicopyright Law Revisigreport to accompar§. 22 94" Cong.,
1stsess., November 20, 1975, S. Rept498 (Washington: GPO, 1975), p. 90.

I bid. Nimmer, “Ch. 8.04(G)(3) The Effect of Failure of No!
Licensee.?”

6517 U.S.C. §115(c)(1).
Ni mmer, “Ch. 8.04(G)(2)(a) NoMAd fication by the Copyright

6’Ri chard D. Rose, “Connecting the Dots: Navigating the Law:
Re v o 1 uDEAdthe,Jdurnal of Law and Technolagyol. 42, no. 3 (202), pp. 313, 337.

, Why an.
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Of fs cpresent databavsdeed ft anusamrtarl o weorrsky theat ween r
licensees.

TTME>'e'SLSeeB>B8 —o1 SeZeZes’
9 8

In their 1 2 article reviewing FR(hree ehninsatno rJyr .o f t
and Alvin Deutsch state that the idea of adjust:i
periodically stemmed from a astuggeaslt iMums ibcy Pan brlei r
Assoc{ ANMPAn in a, 1WWHWd &addaed ntghat such adjustment

13

accepted standar ds®lonfe s ttiarhorttohrBymgrilasQ@izecmy koifg b ¢

Bar bar a uRigregetred that the compl ecxoimpyw losforayd rhii nciesnts
in addition to ¢hel dicbhani mplliafl sedgombymtlaasyt abl i s hi
tribuwhich would use standards eftablished by Cc¢

Congecereesast wadh t rjiclommalst ing of five commigsianers a
the 1976 CBlpty railgshothl sAectt SfSac @i0dr b pat) policy object
for the tribunal to c¢onsmedehra nwheeafih el=id¢ceconbsjieasda.nigv ¢ ¢
include

1. maximizing the availability of public works:s

2. affording copyright owners a fair return on
users a fair income under existing economic

3. refleetialgatthve contributions of the copyri gl
products available to the public, and

4. minimizing any disruptive impact on the stru
on generally prevdiling industry practices.

After r e pilbaucnianlg wtihteh talnkmao wn tasatt lbea @Ramyealitght Ar |
Panied )°C9hgessablished the CCoGpRBd g2ilih 4R oGRB,t y Bo a
composed of three administrative sgtimbgehsa nappdi nt e
and certainrofdesct“Noeidsti mga c’tyiweer yS efffvviec eyse a1 s .
While copyright ownegaost iamtde uwoelrisn taarey flriece ntsoe sn t
statutory ratesectrddtcecatcntyse laysh ea CReBiwlniemr g mfagyr what
chaPge.

Frederick F. Greenman Jr. and Alvin Deutsch, “The Copyri gl
Royalty: Hi st €ardozo&ntattainthendanclLave Journasdl. 1, no. 1 (1982), pp. 1, 22.

(Greenman and Deutsclgee also Testimony of Executive Secretary of National Music Publishers Association

Leonard Feist, in U.S. Congress, Senate Committee on the Judiciary, Subcommittee on Patents, Trademarks, and
Copyrights,Copyright Law Revisigrhearing on S. 597, $@Cong., F'sess., H.Rept. 2512, Part 2, March 20, 1967,

(Washington, DC: GPO, 1967), pp. 373, 377.

69 Testimony of Register of Copyrights Barbara Ringer, in U.S. Congress, House Committee on the Judiciary,

Subcommittee on Courts, Civil Liberties, and the Adistration of JusticeCopyright Law Revisigrhearing orH.R.

2223 94"Cong., F'sess., H. Rept. 5233, Part 3, December 4, 1975 (Washington, DC: GPO, 1976), pp. 1901, 1914.

0P L. 94553 §8801810.

7117 U.S.C. §801(b)(1).

72 Copyright Royalty Tribunal Reform Act of 1998,L. 103198

7317 U.S.C. §880:B05; Copyright Royalty and Distribution Reform Act of 2004L,.. 108419,

7417 U.S.C. 88801(b)(1) and 804(b)(4).

>AccordingtotheC RB, “virtually no one uses section 115 to license
in this proceeding are willing to expend considerable time and expense to litigate its royalty rates and terms. The
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'e’eSel "T™M'Z01S—el1 >ZS-"—e1 Z>Y' EZce

I d4995Conpgarsebs ¢ he Digital PerRfeccromadn cneg sRSAgh t (iDP RA9 -
Among other provisionsS,ecttlhlidsn taoc te xapnreensdseldy 1c7o0 vlk.rS .
reproduction and distribution of musical works L
deliverieCongr eBBRDsd)i.rred tteadr mshaftor aDRBs as houl d di
bet wéen digital phonorecord deliveries where the
phonorecord is incidental to the transmission wt
and (ii) digivadi phoifffhgaemdndaslidehce¢ti on prompted a
debate about whmai deonmiSali tRBERsr aln years, the Copy
deferred moving forward on a rulemaking, wurging
the CgbyrOffice proposedynheiw erJuliets ,s edeentse rummilniiknegl
Congress will resolve these 1issues in the forese
crucial in order for théCemtircy.industry to survi

1 SeZce

In September 2008, after nearly seven years of a
representing music publishers, theemamarwgdiesg 1 nc
reached a | anrdengaarrkd ianggr eyehneefnatmp t haabtc h1 %1 i cens es
Music publis haresonhsaudnefresa rsehd fttheadt fr om purchasing
omlemand, the revenues they recei #Bdsdomnmehban
agreement, daftt he gfidmam moMmssttnrteoa mihneg CsReBr,vi ces woul
publishers a percentage of their revenues for 1ir
addition, pursuant to t henlayg rsetermeannti,n gn osreirnvti ecreasc t
waald not mneed to o blthaei nC RaBe cahdaompit ceadl al incoedni sfeise.d v e
agreement tion a2pOp0l B t hrough 201

I'n 2g0rloups representing music publishers, the r1e
music servicagreemembdbd extndw f or nsaelt taipnpgr oval by
mechanical royalty rates and stand@mdsd nfgor five

Judges are, therefore, seemingly tasket setting rates and terms for a useless license. The testimony in this

proceeding makes clear, however, that despite its disuse, the section 115 license exerin-thgradst like effect on

all those who live bel ow airty. "o fCoGoym g rgehsts ,R o“yMel ct hya nBiocaarld , a nLdi bI
Delivery Rate Det e rhademaldRegisteddblOMsl3, Janwary,i2m, 20097 7 4

76p.L. 10439.

7TU.S. Congress, Senate Committee on the Judidagjtal Performance Right in Sound Recordings Act of 1995

committee print, 104Cong., ® sess., August 4, 1995,Rept104-128 (Washington: GPO, 1995), p. 10.

7817 U.S.C. §115(c)(3)(D).

792008 NPRM, p. 40806.

®National Music Publishers’ Association, “Major Music Indu
release, September 23, 2088ps://secure.harryfox.copubliciuserfilesfile/ PressReleasd¥ateAgreement23-

08.pdf

81 Kohn, pp. 754755.

2Copyright Royalty Boar d, |andDigitahRhgnorecdrd DeliveryzRate Determinétidhie c h a ni ¢ a
Proceeding; Review of Copyright Royal tFederhliRegisted610Det er mi nat i
January 26, 2009. Copyright Royalty BoaoenorecordDeliviryRatey of Cong
Determination Pr ocFederdlRegiste683R,iFabruary 1R, 2008., » 7 4
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r Vv¥iTchees CRB subsequently adopted the Berms of t
r 2uwzbh

<+

anuary 2018, the CRB issued its initial deter:Ht

r tRO220PFPFor odhysical phonorecord deliveries (
rds) and per mdnertn skiegi (peakg b Fu lp&ard ssdoemngt s

75 cents per minute of playing)® ime or frac

s 0 o0 B B o

— O

r interactive streaming, ,thakitagesnaonpeabeovadtc
%1 ¢ e venuceoss tosr otfotlailcensing content (including
orlWsiinngg the formulas, the services calculate
publishers for mechanical royalty pfaoyrment s . 1
h song is based Tohne arnaotteh efro rsmutl aosf udfloscanusbeats . mi
ments, depending on the DRumrtiengg rfyr eoef tirnitaelr apcetri
a ntgmopat hs ubrsicarl Ap pi1 e n,Mutehiec )me c hanical royalty 1

o =

o

oo o 8w o O 1 h
<

c 0 v 0 0 0O O

—

Musical Work Public Performance Royalties

Depending on who collects public performance 71 0}
the rates are eithelU. Ss.ubDjiescttr itcatt ¢dCeoeumrstDgfbotrr bt vhtet kSd
Yook are based on marketplace negotiations bet w

Congress granted songwriters the excHTubusv,e right
in orldeegrp ithoyi c1 y per’warkm ,s cernsg varbfl ¢i asthenmreendt so rtchhaets t r
and bands, operas., concerts, and musical comedi e
and/ or fPWhilehehss emi gvaty rfeoprr ecsoepnytr i ght owners t
musical swhadds ,nuthker and fleetinge niatt uirmp oosfs ipbulbel
for copyright owners to individuadlltegcrtegoteiryt € a-
of infr¥8 ngement

To adtdhree slsogi stical 1ssueaogfmemaw ftoa Ipinicbel nace pamr d o
wide range odveradl i ag@gdiemereircsa nf oSomeidet y of Compos

8National Music Publishers’ Association, “Major Music Indu:
and Standards, P'llRGE12hitk/nmpa.drgiress_eeleasetaprmusicindustrygroupsreach
historicagreemenbn-royalty-ratesand standads/.

84Copyright Royalty Board, Library of Congress, “Adjustment
Mechanical and Di grederal RegiBté66938y November 183,2013. 7 8

85 Copyright Royalty Board, Library of Congregeternination of Royalty Rates and Terms for Making and
Distributing Phonorecords (Phonorecords |IMarch 19, 2018https://www.crb.gov/The determination is subject to
statutory review by the Register of Copyrightsaldition, the judges have under advisement motions for rehearing
and clarification of the initial determination.

86 For ringtones, the rate is $0.24.

87 Act of March 3, 1897, Ch. 392, 29 Stat. 694. Congress declined to grant exclusive performance eiglitt§inst
amended copyright law to expressly protect musical works in 1831, because it considered performances as promotional
vehicles to spur sales of sheet music. 2015 U.S. Copyright Office Report, p. 17.

8Marcus Cohn, “Music,heRaSdieor nBeorgeiddrcl avJownalol. 29, mal 4 (January
1941), pp. 407, 410. (Cohn). The author wrote a major portion of the article as a thesis while earning his LLM at
Harvard Law School. After working at the Federal Communications Commissiba 940s, he subsequently became
a founder of the law firm Cohn and Marks. Cohn & Marks Lh#&://www.cohnmarks.corbfoadcast.htm

89 Broadcast Music, Inc., et al. v. Columbia Broadcasting Sydtem,et al, 441 U.S. 1, 6 (1979); see alsalden

Rochelle, Inc., et al. v. American Society of Composers, Authors and PublisherfeSapp. 888, 891 (S.D.N.Y.
1948).
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and PubASCHP®)Y) s %ABCIAP14s known as a performance r
( PROOS gwraintde rpsu b b s B R@shse public pseformdnbyg right
copyri;ghtthel aPwRtOustr n 1 s sue puboln cb ephearlffo ronfa nscoen gl wrcietr
publ iMoesrts commonly, licensees obtain a blanket |
publicly pether muany atbc awtodlkasg a nf hatP ROee or a per
t otal .r eAfetneure scharging an administrative fee, PR
they collect among the publishers and songwriter
In 0193n immigr aadtedmmpiec i 8 S BRRO( or i gtihnea 1Sloyc iceatlyl e «
of Eeuarno pSt age Aut hotros haenldp CBumrpoopsecarns )publ i shers ar
royalties fr%Amsbto8da lisrtmesnrsee epso.pul ar in the Unite
SESAGpande deipresent.af.i onomposearcd vadse Well
Growth ,i msrawkild as declining sales in sheet mus
for publsehprempted &thi od832r7r0mSAEBACPARegotiated a
performancéehl rednsebwoadcasters that, afor the fi
per cenetacgh ’safdtdrotngd welfiige ss t r engt hen t keéasvri sbar gain
ASCAP, broadcastand fimnadd@df PROde Br oadcast Mus.i
wi t h t haet tgroaaclt ionfg new ¢ o mp e ua d mygroisigehmte sabomrgss . a n d
addition, BMI successfully convinced pblishers
fourth PRO,RGglo@&GMR] whuss iecst ablished in 2013.)
ASCAP and BMI originally acquired the exclusive
(music publishers and songwriters) and forbade 1
agreecefRmttls .of resmeed vineseis only blamgketnlithenses co
respecti Waeoat-ibegs hvecensing agreement bet ween /
affiliated with the CBS and NBC r@qdnoteetworfks he
800ipadtations then in existence adopted a polioc
composers affidiattad dvidshgASECARPnt over rtoyalty r

1 "—®eZ—1 ZE&E>ZZ®
The dispute between the broadcashtsofitiosnstiaead t
(DOJ) to invesPRiIOgat e whel oe r*Tgohamnvteirttr vasnt alnat wst.r u.

OCohn,pp.418t 11 ; Library of Congres-d9 2 hifp//dvavtamelcaslibraty.gdjli z z Age (19
jazzib_jazz_ascap_1.html

912015 Copyright Office Report, p. 33.

2«Bjillboard S pBilboard, Navember 6, AF6\ E-20;

9 Cohn, p. 414.

94 Kohn, pp. 1415.

9 Cohn, pp. 420, 421, n. 79.

9% The following is a summary of the 2015 Copyright Office Report, ppt&5

Cohn, p . 407 ; “Radi o Put s Navarark Henald TribufielDetembed 31, 194d.n gs Toni ght ,

BeU. SI Wik ASCAP, B MINew Wrk Bera@ Tribun@ecBmb8&r 27, 1940. The Assistant
Attorney General claimed that through BMI, the broadcast radio networks had adopted policies similar to those of
ASCAP, with the goal of eliminating competitioncaareating a monopoly over the supply of pubic performance rights
to musical compositions.
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lawsuit threatagmned dbyt oDO@h,t eBMIPAforese DOJdddcded n:
antitrust 1 awsASiCPa lasgm iangete A CtAPps a ht® decree in 1

Al t hough the ASCAP and BMI consent decrees are n
features. Among those features are requirements
rights to l'purkhise membhaemhmanc must grant a 11cens e
on terms that do mnot discriminate against simila
songwriter or music publisher that applies to be

ApfpoeraSl¢shend Cfedar sl dnusttr iacltstobh atom5S @AR and
Exer“di sproportionate power " er the market for

me et s meienritmauimn st andards. ASCAP and BMI are also
to the blanket Ilicense. Prospective licensees t1}
or BMI may seek a determinationfeflea adeaddsosenabld
court judges in the Southern District of New Yor
In contrast to the mechanical right, the public
compul sorynddércetmlsé n@oWhyirlieg htth eAcrtat es charged by
subject to oversight by the federal district cou
decrees, the rates chhaged by BSESKALt phac &MRe gotei
hen approving by ASCAR hicchda BMI , diussttr idcett ecr omi mte
hat the PROs have deémoasdciAbledr dhang wheéet hat s Sa
f

M

rent 1 aSw,c tllil7et qUi. )S,.tdpauadlgiei f sy om cobyideginhglrat
vtiocersecord labels and artists f oretptuibnlgi corper f
usting public performance ratclshipapabblvd sti ® nmu
included when Congress c¢created tar apnuwsbmiitct epde r f
italwisdar tthes shbd P he(SPBRANnd Recording Public
ma n ¢’éPAR c ypa Idtiinggo f be aHoeporIudiciary Commit f
stpoel the fear that Ilicense fees for sound
mant®wtLoQERPBisne described the concern am
h ¢rise a'sh natobeey di gi tal services bliegamsitmg pay
r sound recortdhhgdesshmpynmyghtvacl abmet haot
mamsiesa Bfwor ks .
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entering inbPbOhahepercodseall geceeeswed the
ivenesoensdhe ASECAPe was 1 ast amended 1n 20
S t amhndedads cAaS 8O 4amd BMI Cons edDOt] Decree R
eted a reviewnoRI0nl1620 Ico,n stelnet Slecamrdc sCircui't
d BMhllengenter POdt ation of the consent dec
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W« BMI Averts Sui t NewyorkTomesanuary 28DIOAL rpe22., ”

10« ASCAP Accepts Consent Decr éNew Yok HeraidTribmggebPuary 20, 194d,r Radi o Pe
pp. 1, 10.

101 ASCAP Consent Decree 8IX; BMI Consent Decree 8XIV
102BMI v. DMX, 683 F. 3d 32, 45 (2d Cir. 2012)
103The DPRA used the §801(b)(1) standard exclusively to set sound recording public performance royalty rates.

104.S. Congess, House Committee on the Judici@igital Performance Right in Sound Recordings Act of 1995
report to accompanyl.R. 1506 104" Cong., ®'sess., October 11, 1993,Rept. 104274 (Washington: GPO, 1995),
p. 24.

peter L. Felcher, “Per forBilboard, Augutil? 1985, 6.0t ect s Songwriters
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Recording ARetciogtds Label s

Reproduction anldi clRPinsstersi buti on

Congress first created copyright laws that speci
of the 1971 SoRnld-l1R®hergragalAence of audiotapes
recorders in the th®6 (psubrhad ke tintd csaslile ru nfacurt hor i z e
sound r éAercdbirdgsm.g to the House Judiciary Commit
combating the trend was % o amend federal copyrig
The971 Sound Reppdbrndidng oAstouonnd orrt cabfrtdearn gs 1 5 x ¢ 8 7 2
The following year, that UnSitBaprfteedefCabrcecopypgt dg
Constitution pseempbed,afalbfaphbd®® ds dwndr e
recor®@Smhgssequentl y, d etvheeriarlir swna tdenstwippaslsiee h 97 h.g i
l eadi npga suspafgtetohe 1976 Copyright Act, the U. S. Dep
that federal copy¥972Zhsotndvsrexctddegpreo preser Vv
then iWMTkefHewse Judiciary Committee also noted t
wor ks would havei mtuifpounbal tiicc’@llolmparikno m€ aut hor s hip i

w1

public”idfomati nn's no longer under copyreilgght protec

The 1976 Copyrpregdd mRteodtshdatotant prcotvaiwd ed ri ghts equi

copyright, bufl9@d2empt kd he nffteadteersa I mapyr oct cencttii mune.
protelcht7 2prseound recordings until i2b& bdDpraeat mphiedh
by federail 9172w saomd dpriree wttooe d i mlgs ipfu btlhecy dlbamae nn ot
previously done uadei™ aawccordance with st
Recognizing that adomieytvaareaedt it e mhikg ephemer al
reproductions of sound recordings, in 1998 Congr
112 of the Copyright Act sphesticoabpligstoThet h o1 &
governing licenses for temporary reproductions
those governing incidental reproduction and di st
115(c) (M3T)h(eC)r(ait)e.s aShedc tticaomms]1 lo2f Itihcee nse are establ
Through SoundExcHBomgad, Réeeceovadi mgd Publ c Per for ma:

106 Maria A. Pallante, Registaf Copyrights and Director of the U.:S. Copyright Offieederal Copyright Protection
for Pre-1972 Sound Recordingd.S. Copyright Office, December 201ittps://www.copyright.godocssound/(2011
U.S. Copyright Office Report), pp. 410L.

107.S. Congress, House Committee on the JudicRughibiting Piracy of Sound Recording®port to accompany S.
646, 929 Cong., Hsess., September 22, 1971, H. Rept482 (Washington: GPO, 1971 -10.

108 Goldstein v. California412 U.S. 546 (1973).

109Y.S. Congress, House Committee on the Judic@opyright Law Revisigrcommittee print, prepared by
Government Publishing Office, 94Cong., 29 sess., September 3, 1976; 2476 (Washington: GP, 1976), p. 133.
110The federal laws took effect in 1978. 1976 Copyright Act, 8301 (17 U.S.C. §301).

Ulgeg,eqCal . Civ. Code § 9 8.a6ound(e2oyding initially fixédgrniot th Rebruary 5, 1972,
has an exclusive ownershiperein until February 15, 2047..;)Colo. Rev. Stat8184-6 0 1 ( 1 . ¢ comngofi |avN ]
copyright shall exist for a period longer than fiftix years after an original copyright accrues to an oWngr.

11217 U.S.C. 8112(e)(1); U.S. Congress, House Cotamitn the Judiciarigital Millennium Copyright Act
committee print, 108Cong., 29 sess., October 8, 1998,Rept. 105796, pp. 8990.

Congressional Research Service R43984 - VERSIOR2 - UPDATED 16

thout the permission of the former copyright ¢



Money for Something: Music Licensing in the 21st Century

coypri ght oowmed srs@domdilhyg t hree creeicwer dS el catbiedms )1 12 f e
Recordi whoadbi sbs owhowheecr!Ppdoimdht s

Sound Recording Public Performance Royalties

T—'—eZ>SE'YZ1 Z>Y EZce

Un ttihle ,1990We Copyright Act did not afford public
recording artists for their psroiumnmada rrheycdo ridni cnognse. R ¢
from retail sales of physical prddaduatsse soudch haes (
internet in the earl yondd bacgcaaitnlee croamc @ chiendg tihmdu s
copyright law was insufficient*Twoo apmeontdemetn ttsh et o r

the CopytrhDeglgtit t Adt Per foumdnRec ReDildAJign nASDS (and
t hDei gital MillenDMChA €Copy28d¢ghe¢s Ae® (his concern

he DPRA, Congress granted record labels and r ¢
rformance right for ttehde itrh isseo ruthiadg hrtte actloor adu dhigs , bt
r vice sDPRA also created a compulsory license t
umedc or dée agsabbowmeription sChoisccemsss i(e@ . ghanmMaulsd ca v
cabl e btseclreithesrdsoymnd BQ@OERPUGi ne, music publishe:
wemepr ¢ htehnasti vief record companies had the ability
recorfdrionmglst i ple outlets, they could dffectively
writers to earn their YWWheppbbvispenfohmancepres
compromise between trade groups réHresenting mus

Within two DRR#&« se mafdtRaccatahrredi nAs dadoaft Amarica
anmdonsubscriptsivwmporatdevde,r sn sreimngtirenrgaccet ipvreo vi der s de
whet hefl )ort hneotcompul sory |l icen@pyr wihtphich @side rtvoi ctehso s
were oblbigategpublic per foaoummd e aReliydhAl nagneds af
group representing digital music seornvsiec,es, Digit
Congadepted t he DMCA

-~ n nrg —
©c o oo p

ThOMCAxpanded the statutory 1 iccoevneernngt pravti s vens
onlmwmsesiecr vV¥PIcte ssad tst cduep f oblil fouwricnagt e d sy s ti g off amataa d:
for the CRB:

113 Copyright Office, LibraryoCongr ess, “Review of Copyright Redeyahl ty Judges
Registe9143, 9146, February 19, 2008. This is in contrast to 17 U.S.C. §114(g), which specifically allocates 45% of

performance royalties to recording artists, even when &ne not the copyright holders.

114 Arista Records, LLC v. Launch Media, In78 F.3d 148, 153 (2d Cir. 2009), cert. denied, 559 U.S. 929 (2010).

(“Launch Media”).

5Ni mmer, “Ch. 8.21 Digital Performance.”

116p | | 10439, §3(2).

Wpeter Felcher, “Public Per BilboamdaAugust 12R1996hpt6. Pr ot ects Songwr i
8Bill Holland, “Agreement P aBilboard ¥y, 199,p.1.Senate Perf. Right
Brett At wood, “ We b c aBillboard, MayA3a t987, W& w Royalty, ”

120p L. 105304 Sound recording public performance royalty rates for interactive serviceas&gotify and Apple
Music remain subject to marketplace negotiations.
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X Servi cR[LVWH&StDV RL -XQ\i ort ment hefenhhe DMCA
(SiXMussatdalglittse rvadeoas well Muztake Music

subscription services), remained subject

X Webcaatnersvbhent mnacti veearwaiméi agb¢timcl ud
s ubispct i and verduppargt ed music streaming
music maDkKWHUWPY FXQle are subjectit iaot rmdst
clearly represent the rates and ter ms
marketplace beéeweendaawiWtlilnggbaygller.
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One key differenecetbenhgeensad@B@8i0dtvdi) d9kestandard
inclusion of “mihei mpiodiincg agmy ldiosfrupti ve 1impact on
industries involvemdg anmnddwant’Aeeradthigc poewnal2Dil 0 1
fromotvheer niwecnotunt ability Wdfbditewethcespgtmagtdardolbe
one proceeodvienrga l Ibuetf ftehcet is Pdmeoafd¢t¢yedecdE frepdtt
statpdrpbee ofSeaptdidldd b g€ d hter a gseesrtvaincdeast dinnc e

prior to ,Jakytd1lprt9e&secdvivexiaspttiing®®opfe rtahtei ons .

The DePrRaAbolwende t heoff s ghnhd tooaegdtngteiditraatclty vwi t
mu ssitcr e & mir wfgocre spubl ic performalee e r mi.glllser atteennm r k-
tran

“Iinteract’'covwecsser vitthga ts semvaibuol desavrirdaunagle f or t he

or retrams mipesxidin coffecording.

The Senate Judiciary Committee in 1995 explainec

[Clertain types of subscription and interactive audio services might adversely affect sales

of sound recordings and erode copyrifght owners

their work... Of all of the new forms of digital transmission services, interactive services
are the most likely to have a significant impact on traditional record sales, and therefore
pose the greatest threat to the livelihoods of those whose incqmeaedieon revenues
derived from traditional record sal&s.

»"SeES@el Se’"1 (EZ™e " —

Congress does not r
owner s of sound rec
attempting to strik
t hat

e broadcds c efirsodns o
(0] S

€ l ance among many
the sale of many sound recordings and the careers of many performers have benefitted

considerably from airplay and other promotional activiiesvided by ... free ovehe-air
broadcast ... [and] the radio industry has grown and prospered with the availability and use

12117 U.S.C. §114(f)(2)(B).

1221y,S. Government Accountability Officén a Previous Rat&etting Proceeding for Some Sound Recordings, the
Standard Addressing the Disruptive Impact ofltidustries Contributed to a Lower Copyright Royalty Rate, but the
Effect of Its Proposed Removal is Uncleld-828R, August 4, 201Mttps://www.gao.goproductsGAO-10-828R

1231.S. Congress, House Committee on the Judiciigital Millennium Copyright AgtConference report to
accompanyH.R. 2281 108" Cong., 29sess., October 8, 1998,Rept. 105796 (Washington: GPO, 1998), pp.-81.

124y.S. Congress, Senate Committee on the Judidigytal Performance Right in Sound Recordings Act of 1995
committee print, 104Cong., ® sess., August 4, 1995,Rept. 104128 pp. 1416, 18.
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of prerecorded music. This legislation should do nothing to change or jeopardize [these
industries’] mutnghip®ly beneficial relatio

he Senate Judiciary Committee further distingui
tati‘frge et-hokwee r broadcasts ... proveudeent minamotdt e
rogramming and other publbmmunntéeresst oadtimil fidties
r oad tlaisctediPsse s .

T 4

~TM¢>1.i.1 ~¢é"¢]1é';§ﬂ_' )~CEZZ',—'®

The CRB sets statutory rates?Phroughpant e gdenera
include copyxroipgglrti gthst eerh lrd o1t sh,e pamgd etnpascd g t heir r
int eEbd sproceedings moakthdepeanoidnidtuirdhgt whe eh p
engage 1in volunt aby ecombeng oat giraetei noennst. dlunr itnhge t hat pe
s

ubmit wvermetndtesmd wdtatdi scovery, and attempt again
At any time-sdetimg pPphoceaztde ng, some or all part.
regarding what they consider to be ppppopedate s
rates to the CRB, which in turn publishes the pr
to comment. Thand RBohdmiafpyraopopted rates but also h:

“decline to adopt the agrmse menndt raast eas bfaosri sp afrotri csi
not parties "o the agreement

If the parties do not reach an agreement, the CI
hearing, and subsequently i) HGHUJDOabHRAVWHMi panit or
who disagree with the outcome can request a r1ehe
deny. In addition, participants may challenge CEK
t hle. Eourt of Appeals f oGi rtchuei tDi strict of Col umbi

In 2000, RI AA
receive and d
Prior to dist
responsibilit

established SoundExchange as a des
istribute royalties. In 2003, RIAA
ributing radwpwalttsy cpaymentmss,urIeundBxa
ies.

Z<ESeeZ>1 ZeeoZ-72—+1 E-ce

g eunseirna@v itl H e nvwgi lIbluiygt sedlhe dCRB hpseaeadopted
rfotfrmatnes for public per Hornnhaimcee smuosfilcr osuenrdv irceec:
ntrastSecut§i@onfgb k) st andarpler c ceece@aCgReBn uhea sr aatdeosp t
r publnecepeacfformande xiesstoibdge s gp vi wepr ¢ Music Ch
d Muzak) dagdt sdetraviiiecse™ Sirius XM)

® - oo =
5 © 0 o B

125.S. Congress, Senate Committee on the Judiddgytal Performance Right in Sound Recordings Act2§5.
committee print, 104Cong., ¥ sess., August 4, 1995,Rept. 104128 pp. 1415.

126 |bid., p. 15.
12717 U.S.C§803.

128 John VillasenorPigital Music Royalties: Th€ase for a Level Playing Fiel€enter for Technology Innovation at
Brookings, Washington, DC, August 2012, pgb,Hittps://www.brookngs.edufkesearchligital-musicbroadcast
royaltiesthe-casefor-a-levelplayingfield/. (Villasenor). The following discussion about rate proceedings is based in
part on excerpts from this publication.

12917 U.S.C8801(b)(7)(A)(ii).

0« A key reason f or -ofrevgnuecappioachwastheCopyrc ghtagdebi tration Royal
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Foll owing c¢ompusasiitcmtesa mb yn gswseeba v ees @hdfiothengper
raweder ed byve rtxhcee sGRiBgeh,ersesp ¢ aptaessdsleyg i s 1 at i on

(coll ectWMebealay,t etrh eSSt it t iemg n$ o WrednEpxoerhabrhygei t y t o
negotiate alternative royalty scheme&etbinding or
rat¥s

e agreements enabled the music streaming servi
eir rleiveeufipuepfe rafi o fmafikbe most recent agreements r
is temporary negotiating d%thority expired on

1—!1—!%
S Ess O 0 0 0

1 SeZ

r,i he 2QRB began the hearing phase ¢f 1ts pro
t er ascttrievaemimugsd €s f o2 0 #hled 7y.8SG S sc 2i0d 16

Jt(h5e) M@RsB bfarroom dt aking 1into csomsgirkdemetniten t he
iated pursuant toDurthien gVe'drlvaat se€ RpBr oS eetetdli ennge, n t
ions arose about thes PaowdMerdaiiant €ingcaet at i on
a n(nneolw knodem raasMéadewcd ) SoundExchange disagreed ov
raegerte ¢, mewhté cbéa svend pma rtt hey Puatetpll @ament , acsoul d be 1
i diem ocGeRhBe rate proceeding. SoundExcthamyge argued
oad rulé&tofpeavénsidbheaSe £ ¢ Imdcnpogfirtcae M nt fr om
ing us esdtapdaarinngydbtsi enay me nt ParnodMerdad md g€1 ear Channel
ndkeeddn Shenhd ExXs hamtgger pretation would require disr
eement proposed by partieasf,f ebcyt eadhkE pgewamee nnsg
es aagotica tms dtnhpeu r 20b0cSeW tt ¢ Acmte nat g t™Tehnee nG R B
ermined that these questions wer er enqouvierle dmat er
the Copyright Act, 71 ef erfroerd rtehddom ut§ot pthleenbRea g i s
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determination that a per performance fee is directly tied to the right being licensed. The [Copyright Arbitration Royalty

Panel] also found thdttwas difficult to establish the proper percentage because business models varied widely in the

industry, such that some services made extensive music offerings while others made minimal use of the sound

recordingsThe final reason and perhaps the nosiical one for rejecting this model was the fact that many

webcasters generate little revenue under their current business models. As the Panel noted, copyright owners should not

be ‘“forced to allow extensive nusaet ioofn.t’he iCro ppyrro pgehrtt yO fwiitche ,1
Congress, “Determination of Re federal Repidted5240a452d% July&F i nal Rul e a
2002. Prior to Congress’s establishment of trometheCRB, the Li
Copyright Office and the Copyright Arbitration Royalty Panel, made the final determination of royalty rates for

compulsory licenses, subject to appeal in the federal courts.

131p L. 116435 Previously, Congress had passed the Small Webcaster Settlement Act ¢f.200R27321; the
Webcaster Settlement Act (WSA) of 2008L. 110435, and the Webcaster Settlement Act of 2002, 11136. The
2009 WSA extended the windaaf time during which parties were authorized to reach settlements under the 2008
WSA.

13217 U.S.C. §114(H)(5).

¥¥pDavid Oxenford, “Copyright Royalty Board -220gWhens Hearings
Wi 11 We S e eBreadc@stlLavBlogi April 29;°2015 http://www.broadcastlawblog.co@®1504/articles/
copyrightroyalty-boardbeginshearingson-webcastingroyalty-ratesfor-201-2020-whenwill -we-seea-decision/

¥¥Maria A. Pallante, Register of the Copyrights and Directo
Rates and Terms for Ephemer Recor dings and Webcasting Digital Per for man
U.S. Copyright Office, Library of Congress, Memorandum Opinion on Novel Material Questions of Law, September

18, 2015, pp. 5, $ttp://www.loc.goverbveb-iv/imemoranduropinion%20orrnovelmateriatquestionsof-law. pdf.

(2015 Copyright Office Web IV Memo).

B517 U.S.C. §802(f)(1l)Yy(b). Copyr i ptps//wRwecybgdwhtel Board, “Curren
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20 Jt5She Registhahe CRBe diaty h gemengsoitllicacteedds e s ct hgt 1incor
or otherwise reéfbeaSet pt domegnri coedfhe nitn. a W

On December 16, 2015, the CRBt he s2u@2dd iptesr idoedc i s i ¢
For 2tOrleba,misnd i maerd widasgodt hos et asadwdbhlsdmatsitons
pa%y0 .ple7r 100 streams omn®hanasub sietmsakgtfarcotm csee rovfi ¢ e
settamng iinmc racchtwlelRtei ed t hei nasBimdmr2a@k7 through 2
to the Consuhkherhe®ricbhabhndexxting forth ephemeral
CRB includes theml#%ithyahe2@®@20tpori oshe €20d 6CRB s
ephemeriads rfoggyad tat 5% of the total Section 114

On December 14ss2dd 7t ¢ heraadCGRiBdicignghdar fptri pme
services daingdi tsaalt sakurdviioe ersa dcioo2 6 p 2w FOIDEOH2 0 1 8
describes how public performance 1ratmedhewart, derp
began o p ecarnadt-stehiget irnagt esetda nbdya r IR B

«e"ESe " —17e1 "¢Seetl ‘ez —ce

The Copyright Act specifies how royalties collec
goes to the copyright owner of the sound recordi
featur endg raerctorsdi or artists; 2.5% goes to an age

2.5% goes to an agent r¥resenting nonfeatured
The act doesnobtdehowewed, producers in the statu
publ ioad mmenrcfe s of sound recordings by noninteract
to be compensated for these pgphhteliactpesrtf anuman pa so
letter of direction to SoundExchioaageog fisdi hecdidtigs
royal ties to thor pirmfdouurcmart iionms taebaodut (proposed |l eg
producers get compeBidisdIlhorlddhergr ayms k hesee

1362015 Copyright Office Web IV Memo, p. 10.

137 Copyright Royalty Boardyeb IV Determination, Exhibit,/Deember 16, 2015ttp://www.loc.goverbiveb-iv/
webriv-terms.pdf The CRB subsequently amended the regulatory language codifying the terms of the decision.
Copyright Royalty BoardWeb IV Detemination, Exhibit A December 24, 20156itp://www.loc.goverbAveb-iv/
amendedveb-iv-terms.pdf See also 37 C.F.R. §380.10.

138 Although the rate is more than the $0.11 per 100 sseanits free service sought by Pandora, it is less than the

$0.25 per 100 streams or 55% of Pandora’s revenue, whicheyv
pursuant to the agreement it had reached with SoundExchange, Pandora paid thef @&ateper 100 streams on

free service or 25% of its revenue.

139 Copyright Royalty Board, Library of Congregates and Terms for Transmissions of Sound Recordings by
Preexisting Subscription Services and Preexisting Satellite Digital Audio Radio Sédovittes Making of Ephemeral
Reproductions to Facilitate Those Transmissions, Appenddeéember 14, 201https://www.crb.govhate/

14017 U.S.C. 8114(g)(2). See also U.S. Congress, House Committee odittiaryiDigital Performance Right in

Sound Recordings Act of 19@¥®mmittee print, 104Cong., ¥ sess., October 11, 1995, 1P24, pp. 2R 4. “In t he
absence of the work made for hire doctrine of the copyright law, record companies ... are joistaigtsmund

recording. However, the work made for hire doctrine often applies to sound recordings. Under this doctrine, upon
creation of the sound recording, record companies ... are the sole rightsholders.... The Committee intends the language
of sectin 114(g) to ensure that a fair share of digital sound recordings goes to performers under the terms of their
contracts.?”
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Table 1. Royalty Rates Payable to Record Labels for Public Performance Rights
Applies to Selected Digital NamteractiveMusicServices

Music Service Type % or Flat Fees Monthly Fees Notes
Preexisting 7.5% of gross Not applicable Rate set by CRB based on 17 U.S.C
subscription service  revenues §801(b)(1)ytandard
as of July 31, 1998 Rate effective as of Jaary1, 2018
(Music Choiceand
MuzaR
Preexisting satellite  15.%% of gross Not applicable Rate set byCRBbased onl7 U.S.C.
digital audio radio revenues §801(b)(1)ptandard
senice as of July 31, Rate effective as of Jeary1, 2018
1998 (SiriuxM)
Services providing Annual minimum fee  Services operating Rate set by CRB based on willing
audiconly digital = $100,000 with stand-alone seller/willing buyer standard.
music programming contracts: $0.019 per  Rate effective as of Jeary 1, 2018.
via residential subgriber
televisions using cable Services operating
or satellite television with bundled contracts
providers in with cable or satellite
operation after 1998 operator: $0.0317 per
subscriber

Commercial Minimum fee of $500 $0.0018 per Rate set by CRB based on willing
webcastersicluding  per channel or performancefor seller/willing buyer standard.
broadcasters station, with nonsubscription CRB bases royalty fees increases
simulcasting an AM or maximum aggregate services; $@023per  fom 2017through 2020 onthe
FM transmission minimum fee of performancefor Consumer price Index
and/or " L Q WHRWQE $50,000 subscription services .

Rateeffectiveas of Jamary 1, 2018.
webcastery Ephemeral y

reproduction rates =
5% of total fee
payable

Sources: 37 C.F.R.330.10; &RS\ULJKW 5R\DOW\ %RDUG h&psidwQridvigdld YHORSPHQWYV
6RXQG ([FKeDHQUIML FH 3 URY L G httgs://www.Sduidéxthapgem/serviceproviderfates/

Devel opments and Issues

“Tnt er AVetris¥emt er a’Muisve Services

he disti
he purpo
er for man
me mber

ction between interactive afHomoninter
es of defwneng Olespunadesecbydwhigshcar
e 1Sie g hltilsst,n plr7o vi.dSe.sC.t hat an interactive
f t he paubtlriacn stoi srseicoeni voef eal tphreaogr am s pe
e ¢ 1 ’poirgmt equest, a transmission of a particul a:
f a program, which is sel™Asedi byuossedni behalf
Reproduction and Distribut ilTdn UlSi$ccdlnlsdensd o eMse cnhoatn i
distinguish between interactive and noninteract:.i

B NN e R
H 00 w3

3

o

1412015 Copyright Office Report, pp. 48.
14217 U.S.C. §114()(7).
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gital service rmught sobftraoimm mmuescihca npiucballi s her s . Th
stinctions in setting orapproving rates for
2009, the U.S. Court of Ampesattrse afmirn g hsee rSwicocoen
at relies onauyper sbhaadbezekgsetl pbtd yome oWwi t hi n e
nre or similar to a paitiowvhiedaetgdver artist
ting thatolCiogigmaelssintent in making nhke distinc
pyright holders from canni’daldezastsion o€sthdiopr
l1l owing anal ysis:

If a user has sufficient control over an interactive service such that she can predict the songs

she will hear, much as she would if ghened the music herself and could play each song

at will, she will have no need to purchase the music she wishes to hear. Therefore, part and

parcel of the concern about a diminution in record sales is the concern that an interactive

service provides a deee of predictability-based on choices made by the ustrat

approximates the predictability the music listener seeks when purchasing!'fhusic.
e court mnoted that the LAUNCHcasfLaoamkhne 1 adic
di a, Inbe, t wmhecWwaatowned by Yahoo!, I nc. , crea
d4Nse.cvert heless, the court reasoned that wunique
edictability. Therefore, the court YMetermined,

ddition, 1
oadcast 1 a
nsumer s, p
nouncing i

n order to be eligible for compulsort

10, Sirius XM, Music Choice, and Muz
ursuant to the Copympirght bAdte.d HKaro me x
n advance when they will play a spec

h“e ournedc or di ng per f o’withamwde 1donmplse mhret number of t

1
h

o oo

bum or by a partiacyulpalra ya rdtéepsiutn gtfbearti bad esee r vi ce
¢tDXQFK QK GLBfifoinr npeedr stohnaatl i ze d mu ssiucc BRaarstama ng s e

d i Heaouwlbd dhiiam statutory licenses as nonintera
rformances ofThou@BBundbdiosdhiengsyates do not cur:
tween such customized services and otder servVvi
yl e pr ogr anntnei rnnge to.ver t he

otsi Services, on the other hand, allow users a
mand. For no charge, consumers can have 11imit e
rsonal computers and s ew soorn ghse.a rl na ne xacdhvaenrgtei sfeor

“The Copyright Office whudnotdispute a findingfrom thev€RBRhat nonintéractive i t
and interactive streams had#ferent economic value, or even that a rate of neight be appropriate for [digital
phonorecordleliveries] made in the course of nimteractives t r e a ms . 7  Lrés$, €apyright Royalty Baard,g
“Adjustment of Determination of Compulsory License Rates for Mechanical and Digital Phonotec8résderal
Register63798, 63941, n.1MNovember 13, 2013.

144 Arista Records, LLC v. Launch MediagcIin578 F.3d 148, 153 (2d Cir. 2009), cert. denied, 559 U.S. 929 (2010).

1451bid., p. 164.

146 AUNCHCcast subsequently ceased operations.

17 bid.,,pp. 1621 6 2, 164. “LAUNCHcast listeners do not even enjoy t|
AMairwa ves on weekends in America whternu c‘ks paedcoilaels creenqtuse’s tast’t ernep
communicate their feelings to ‘“that special friend.’?”

“81 7 U.S.C. §114(d)(2)(B) (i), (d) (2)(C) (i)503Woprks( 13) . For a
Made for Hire.?”

1492015 Copyright Office Report, p. 164.
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mont hly fee of about §$10, wuwusers can listen to s
Spotify on mobile devices as well as personal cc
Designated Agents, Colbmactives, and Cc
In 1995, Congress first provided antitrust exemrg
owners of sound recordings, such“commoac’agd nk abel
to negotiate collectivel yipitbhnSserus XMsaodepreeec
for public performance®™Ho g tescroorndaian gn ot noe xtchleu sHiovues
Judiciar yr eCppolirlite t e kempt i on is only available 1if a
are nonexclusivejlihystprasgotvingetHerebtly wit!6tl
statutory license from a copyright owner direct]l
using any common agent to demad™ supracompetitin
With respect taoc tliivcee(nsseermvg ncfeosm t 1),h DId ByRdloiecse nnsoitn g
create an antitrust exempt iHo we fceorp,ytrhieg hptu ropwonseer so f
entities wanting t dmapy rufsoer nc csmomonnd argeecnotrsd i onnglsy t o
cl mghiouse funct isoent ¥¥fnndg .not for rate

In 1998, when Congrailtdedn8Setedonhd¢l DMCA address
reproductions biytneweabcctaisvtee pastt laimdde msognr vive e d an an
exemption f oer scoapmd ilgihdte mswenes to designated c¢omm
and receive royalty pay*henn tcso nftorra setp hteomeSreaclt iroenc olr
however, 8e(c2t)i odnoelsl 2n(ot speci fy that the designa
ThHouse Judiciary Commit toemd ssadpmr §“t lbes nbat expl
subsection closely follows the langu®te of exist
When Congress created the CRB in 32306064 wndh the e
Distribution RP.flo#ddl DAt iofcR2Wdetd t he following »p
obligation of | i c &wnhseeneesv etro amoaykagh apiadystheon.tas ;per s on
the Copyr WKIHt GBEWEWRDREWHG E\ WKH &RBeUhp KWs5R\D@W4H eXIGJt
which such royalties are paid by the copyright 1t
previou¥ly paid

This marked the first time that Congress specifi
entity (i.e., agent) to receirveepnomadteall tithag. tTHheas |
provision ensured that pattwhe mabjebaimothantat
insufficient funds to pay royalties decided by t
appeal ’st hde cCiRsBi on, wuntil the final rates have be
rehearing or t hlef odUr. Bt. @eCromiritt jou d iAPiipela review).

15017 U.S.C8114(e)(1). See also DPRA, Section 3(e).

151Y.S. Congress, House Committee on the JudicRigital Performance Rights in Sound Recordings Act of 1995
report to accompanyl.R. 1506 104" Cong., ®'sess., October 11, 1993,Rept. 104274 (Washington: GPO, 1995),
pp.22-23.

152 bid., p. 23.
15317 U.S.C§112(e); DMCA, §405(3)(e).

154U.S. Congress, House Committee on the Judiciigital Millennium Copyright Agtconference report to
accompanyH.R. 2281, 108" Cong., 29sess., October 8, 1998,Rept. 107796 (Washington: GPO, 1998), p. 91.

155117 U.S.C. §8803(c)(E)(iii); 803(d)(2)(C)(ii).
156 J,S. Congress, House Committee on the Judic@opyright Royalty and Distribution Act of 200@port to
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SoundExchange as Sole Collective: Efficiency

12006, the CRB, on an interim bdédcoalsl &Ateisvieg,nat e d
which ita“deflaettien andadiibbimti batdeni gngahad unde
stathitoeawsde tlkey mi nation of the Copyright Royalty
or sdddi{é65%® 1) C)

Subsequently, f dpaditsyi diognep @ fathdbugsuiecs tRe d t hat t h
CRB recogmiodd eictt '%Reo ymasl twe ILlo.gi ¢ ¢l aimed that 1in

SoundExchange, it was mneces“desyghfat®ldth aagl€sRoB. t o r
contended that competition betwsomnidt rzecdr Jompgd!l
copyright owners.

The CRB counterSac ttihans pulrks(ueantand 114(e) of the
copyrightpeoewhewhsoe danrdei gnated agents, and therefor
not be formally recognized by the CRB for it to
proc®Mosr.e o vERB ¢ et ¢Whliclde t Rays | & ryg Lmegnl t¢ itphl act

Coll ectitwe scopmmpeerho t i on on pricing may make s ome

ere rates and terms are set by private agreeme
rms are governée® by statutory licenses.

- g
o =

sum, the cORB iwWidhiiwdi Hitdhiantg b uy érro/ ywaillslgitnrgn hsge | 1 e r
andard, the csoellleecet o roeme e&mfd satd sdidnaegnloemi cal ly and
mitratively efficient system for collecting 1o
catedt btyut @S 1 icenses.

2009S. tGeulUt of Appeals for t lise dle ftIsniCoinr.c ui t

at case, Royalty sLowgsie afngtmea cidoradl Y€ dJn S €s s

14(e) (1) meant t hati ntghe CRB icdoultdhenctxcdiuwe va

6 s.addition, Royalty Logic argu¢e€dertnhsat by
l tiyn plahy mé.nS .sC,Cop kb feinkd@)XCRB only to dete

w hse na rpea ymmaednet.

I =T =]

a-
SE-4

y m
T

tn
a
W d

& O

court ¢thuenpthhadenthiaty designated by the Copy
ch such pa’ymedt/s§§a8®e3Cma)de2 ) (E) (111 ), 803 (d) (2
t in setting rateseandhte '€Bi Watssdid Eghhee isttyat ut or

“ g4 DOTwt = 08 0 —
oD 0 — DB

S

accompanyH.R. 1417 108" Cong., January 30, 2004, Rept. 108408 (Washington: GPO, 2004), p. 35.

B"Copyright Royalty Board, Library of Congress, “Procedural
Federal Registe59010, 59013, Octar 6, 2006.
Bl bid., p. 59015. The interim regulations governing music

2006, after the newly formed CRB completed the proceeding, until May 1, 2007, when its royalty rates for public
performances of smd recordings went into effect.

¥Copyright Royalty Board, Library of Congress, “Digital Pe
Re ¢ or d i edesal Regise24084, 24102.

160 |bid., p. 24103.

161 |bid., p. 24103.

162 |pid., p. 24104.

163 | pid.

164|ntercollegiate Broad. Sys. v. Copyright Royalty,BJ4 F. 3! 748 (D.C. Cir. 2009).
165 |pid., pp. 770771.

Congressional Research Service R43984 - VERSIOR2 - UPDATED 25



Money for Something: Music Licensing in the 21st Century

to receive r%Tyhael tcyo upraty nteonntcsl.u e ¢ etalda tn gRwy a lt thye Iwmw
““er”mn Section 114(f)(2)(A) was too mnarrow, and
collectivd,ltlkad sCReBxgpficeclstsat i on that the CRB would
entity to receive royalty payments from licensee

The E€RBosidgSnoautneh Enge as the sole ca@DI¥cnt i ve for
making its determination, the CRB stated that nc
collectives, and SoundExchange waGRB: hael soon Inyo tpeadr t
hat previously it had detbemmnsd theahomisael tyce
dmi ni sed¢ frfaitdivedty system for collecthimmkredyal ties
icensing framewor k.

—_—

2015, SoundExchange reached agreements with g
er iantge st hpea ird otumm dwalkc D el i GRB approved the agre
e them binding on all copyr ivwhiatr eo winoetr s and p ¢
ndExchan'®@nme mhga iIClRB tdesi gnated SoundExchang:¢
| ¢ optuirvpew S ec ol l ecting, monitoring, managing, a
afldri etshe rate p-DetedbdtadBldhrey CIRBO 2rkoaboende t
objected to SoundExchange conttsasuyagrst
vice SoundExchange had developed an admi

“w oo wng o -
o ®» O O O &®» OB

S>>5¢1 "jl eZ—EC1S—e1 2'EL Z™ o081 —EI

Congabtesmwmeated an antitrust e x emupstiicoant ofwoorr koswn e r s
designate ¢ omengoont iaagteen,t sc otlol ect, and di8ltnri bute
2004, CGoxntgernddsesd pr ovi si on atga ecemgdttts@edi 6 ws taadit i
me c hani ¢ d1Colnigcreenssse sa.l so added the provision tha
desigheteommon agents @osn @& tmomkxicdalsiamebhamednmst

166 |pid., p. 771.

®Copyright Royalty Board, Library of Congress, “Determinat
Sound Recording@md Ep he mer al HdemldRegisteli3026, 1304213043, March 9, 2011 (2011 CRB
Decision); Copyright Royalty Board, Library of Congress,
Right in Sound Recor di n §FedenadRedise®3t0® 23124] ApriR25c2014 (ollowiggsa, ” 7
remand from the U.S. Court of Appeals for the District of Columbia).

13

Copyright Royalty Board, Library of Congress, “Digital Pe
Recor di hedesalReqisee®9 588, October 2, 2015. Library of Congress,
Performance Right in Sound Re ckederdliRegiste820T Sept&@mbér 2820152 1 Recor d
17 U.S.C. §801 (b)) (7) (itktodocso.di fi es the CRB’s author

®Copyright Royalty Board, Library of Congress, “Digital Pe
Recor di Fedesal Regis®e®6316, 26400, May 2, 2016. 37 C.F.R. §380.2(a).

170DPRA, §4(3) (B).

171U.S. Congress, House Committee on the Judic@opyright Royalty and Distribution Reform Act of 208%ort
to accompanyd.R. 1417 108" Cong., 2¢sess., January 30, 2004.Rept. 108408 (Washington: GPO, 2004)pp42-
43.

12DPRA, 85(d)(1)(B); 17 U.S.G8115(c)(3)(B).
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In the United States, music publishers collect 1
companisd sy eamd ng s eprawitcye sa dwfl anmasjitarradaodriss.hes t rat or
Hary Fox Agency. After tchiag gdiigsgmsaihbevatdemac ha st cat i
royalties to the publishers, which in turn distr
performing rights organizatdmd QGCompesgr f( EBI AP
acquired the Harry Fox Agency from the National

or gan if¥aFtoironma. description of SESAC and other per
“Musical Work PublicMReinfopmdbdde hRogalmaiyeal so 1s
mechanical 1liVtlenses themsel ves.

In its mechanical licensing rate proceedings, tl}
for tplheepwrdf administetImge6mMeReohyaanl itcya 1L olgiicce, n slensc..
issue of competition among agents for the 11icens

distribution o fRmeycahlatnyi claol g irco yaanlptuikeastp.oyd i tghat o wne
Royalty Logic would not participate unless the i
was r1raised by other partireasi.siend t hat —rate proceec
Equity Interests in Music Services

Noncash comasy dea ait newwdelrvneibinei npgr i ce i nteractive ser
access to music. For example, the major 1labels a
Spotify in a transaction that reportedly hinged
theid seaarding¥Wbani Sposefyibegan trading its s
Stock Exchange in April 2018, Sony sold a portio
a portion of its proceeds whiotshs iSwuny sd s.'¥amidbuthes i

As descRepedduati on and Distributifdhe kiadessdhhat N
interacti vieu spadbbivsdoeas tpiaeyd t o the rates that the
f oprer f omrmagrhdes , which are negotiated in she free
deal includes an equity stake 1n gamriamttercadct i ve
allotment of advertising revenues, those 1tems a
thereby enabling music publishers to participat e
royall’tnesontrastSURKilgEyWiVedh tf olrawublic perfor manc

a
(5]

173 The purchase enabled SESAC to become the first organization to handteitfotming and mechanical licenses,

giving it an advantage over rivals BMland ASCAPat ¢ Rau, “SESAC Shows the Way for Mu
Ro w L a n The Teniress€aAugust 14, 201Http://www.tennessean.costdryentertainmenbhusic201508/14/
sesaeshowsway-musiclicensingmusicrow-land-useB1742119/

174 passman, p. 251.

175 Copyright RoyaltyBoard, Library of Congres§etermination of Royalty Rates and Terms for Making and
Distributing Phonorecords (Phonorecords |IMarch 19, 2018https://www.crb.gov/

176 Copyright Royalty Board, Library of Congre§sMe c hani cal and Digital Phonorecord De
Pr o c e e dFRedepl Registedb10, n. 3, January 26, 2009.

"Helienne Lindvall, “Behind the Music: TrheeGutddianl Reason Why
August 17, 200%ttp://www.theguardian.comiusicimusicblog2009aug/l7/majorlabelsspotify.
Ben Sisario, “As Spot i fNewW®BawkelimesRpil¥, 2018 hitps:Hvornw.pytindes.com/e s 1 n, 7

20180404 businesshediaasspotify-goespublic-sonycashesn.html.

1791n the settlement reached with recorddls and digital services for mechanical license rates, music publishers

reportedly negotiated a provision that enabled them to participate in equity stakes that record labels have with the

digital services. Ed Chr i st mchanical RoyaltyjRates Far Digital Rusig a 1 t y Board T
S e r v iBilboard, April 10, 2012 http://www.billboard.confiz/articlegnewspublishingl098005¢opyright
royalty-boardto-setmechanicakoyalty-ratesfor.
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works from being tied to rates pase dDAJor public g
Consent”)Dec

—
[¢)]
[¢)]
2]

Organizatio

n resenting songwriters and recor
payments —recei
s
e

e p

ed by music publishers and recorc
direct deal e
receive und t

not being esrhapraecydmefnatisr ltyh a np ottheenyt
a¥Putory licensing schemes.

[ S

ASCAP and BMI Consent Decree Reviews

Together, ASCAP and B-Mbprr owthiitc hb aospiesr,a tree porne sae nnto ta
available for 1icé®SsEiSnasd pamartshet ddnlidead Sbhauvtesa 5%
but it mayobalhiMgheamdRGghpsr formandt¢e mitghts 1 1ice
number sonPWuisti er publishers may affiliate with m
however, may ¥hoose only one.

Publ ihsahwedrld¢ p@ath a ety edcdiavr share roofyatlhtey per f or m
revehhmem streamingmiagvibas the ASCAP and BMI co
i iDOJ ConsehiynDebrted their abif'Beginhoninggohiaote
publishers began pressuring ASCAP and BMI to all
their blaonké¢hatltitbamnyes dsal éwdntdhy odtiigai'ftea 1d esaclrsvi ces .

ee/—™eele™1l S>e’Seedl 'e'e>S 1 7¢e’E1l Z>¢">—S—EZ1 'o'ee

In 2011 and 2013, respectively, ASCAP and BMI ea
allow music publishets phdlircgltirefvo riieadnieae s ¢ i g ht s
us-etshat biost h interactive and noninteractive digit
negotiate wiitnégedvgee¢alastmearnknet prices in lieu o
t he f etdreircatl codoMe d i a,P ahhodwoervae r , chal’bengedlthe publ
withdrawal of rights before both the ASCAP and E

Yor k. I n—tehaocuhg hc aaspepl yi ng -stlh e Ise¢ d by e tdnidfelire ttihmeg 1 o g i
terms of the consent decrees, music publishers ¢
publssheng catal‘@gd 'mtiasdt]l” dbdeu tte i'® hRRO.

After the rulipgbl]istsheramsakiohdt MR mJoutsnteonctp ooifn
them in proposing modi f8Scpaetciiofnisc atlol yt, h eb oct ohn sAeSnCtA Pc

1802015 Copyright Office Report, pp. 1280.

181 |bid., p. 33.

Ben Sisario, “New Venture Se ddwsYorkTingietaberR82084] ti es for Song
http://www.nytimes.con2014/10/30businesshediahewventureseekshigherroyaltiesfor-songwriters.html

1835 E S A €AQs: ‘Becominga SESAC Affiliate Hhttp://www.sesac.cordritersPublishersaq.aspx

BBillboard Staff, “Universal Mus iBiloodtd)Febriayy b, 2013y Pl ot s Exi t f

85Ed Christman Pandora vs. BMI’'s {Teumt SBatattlee i ReBilbodidi x el g@mg Ar ms,
February 17, 201%ttp://www.billboard.corrdrticlesbusness6473027pandoravs-bmg strategiedicensingaims

186 pandora Media, Inc. related to United States of America, v. American Society of Composers, Authors, and
Publishers 12 Civ. 8035 (S.D.N.Y. 2013Randora Media, Inc. related to United States ofefioa, v. American
Society of Composers, Authors, and Publishidis 41 Civ. 1395 (S.D.N.Y. 2013MI v. Pandora Media, In¢No.
13 Civ. 4037 (LLS) (S.D.N.Y2013.

BEd Christman, “U.S. Department of Jus Billbeak, June4, F0kdyi e w ASCAP
https://www.billboard.coniz/articleshewslegaltandmanagemen®106492ds-deptof-justice-to-review-ascapand
bmi-consent
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sougtht modi fy the consent decrees to per-mit partdi
setting process wittho eaxlpleadw tASIC AP baintdr aB Mlo nt,o apnrdo
licenses that i(nec.lgude mmeuclhtainpilcea Ir iagshfimseslilc aads publ
wor KDsOJ. announced in June 2014 that it would eva

As patrhtndofi ¢ w] i citednc dathibtultG & %c e’wseirffgrsact i onal
1 icet8linndgu.st ry pr acwhiecne ah asso nbge ehnz @t chdndfst eral wr it er
publ i s heorn hlyipcoerntsieosa pf a at s 6fargakentoiwonn ddlgfslaiDOdns i ng.
propohedconsent 1d0elc% elggsacrerynesqgiuni t dd |l @fe ra i mhstisc a l
worcl uilsds per Aiordmamme hout the consent!®of the other

1 —eZ>™M37eSe’" 171 "—eZ—+1 ZE>Z221S—¢1 S ®72'+®

On Aug2uklQ&ompl et ed idatnsn omtnhcdetgpw radntdsnti ntt, @ r pr et at i
t he consentdtdhee rtewos PROs to issue 100% licenses
cat a¥DPQJ) .argued that this 71 elqducicaleimeend tpa opmrodtpeoss ec
modi fications t,o btahtel ecdo nosne nGo ndgercersese st o reconside
applied to the music industtymiledhmndedcohbet t he
cont en &e dmotrhea tc o mp r evhee nssoil vuet iloeng insalya tbie™®'pos s i bl e a
The same day tihnatte rDpOrJeBtMabtsifioend etdhtesa Sloauwtshueirtn iIhi s t r i
New York, where Judge Louis Stanton is on per man
dec™ta. SepOdmbedudge Stanton rB8léedtehptrec¢ant omg
BMl consent daectrieen apldthlmi dUsnSsfi nCgoourt of Appeals f
Circuit uphedtdddamgdDefttaPeon 2017

NOI Mg chanical Dhit adbmsmilmgvs ui t s

As di s cNese do fii mlnn t(eNQd ¢emur s t asne r¥W@] t he copyright 1
before or withinndObdipseatllt strmbkingg,aany phor
applicabl fr a hal tCiogsy rriegchotr dosf fdioc enot identify the
include an address at which the NOI can be serve
is ociudrft.

On April 12, 2016, the Copyright Office announce
Notices of Intention to reproduce and distribute
8y, S. Department of Justice, “ASCAP and BMI Consent Decrece
Division Requests Comments on PhREY/wlw.justicegodttASCAP-BMIJ oi nt 1y Own
comments2015 Specifically, the DOJ asked, “Assuming the Consent
offer full-work licenses, should the Consen De cr ees be modified . .. ?2”

¥Chris Cooke, “Sony/ ATV Chief Writes to Nashville Songwrit

Re f o Eampléte Music Updat&September 9, 2015itp://www.completemusicupdate.caarticlesonyatvchief
writes-to-nashvillesongwritersabouta-tricky-developmenin-consentdecreereforml/.

190y.S. Departmeiof Justice, WDWHPHQW RI WKH '"HSDUWPHQW RI -XVWLFH RQ WKH &ORVL(
of the ASCAP and BMI Consent Decreggust 4, 2016https://www.justice.gowdtr/antitrustconsentdecreereview
ascapandbmi-2015

191 bid., p. 22.

paula Parisi, “BMI Battles De pariety Augusttl7, 2067, Justice Over Son
http://variety.con2017musichewsbmi-departmenbf-justice brief-songlicensing1202531666/

193 United States v. Broad. Music, Indlo. 163830-cv, 2017 U.SApp. LEXIS 25545 (2d Cir. Decemb#®, 2QL.7).
19417 U.S.C. §115(b).
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Copyright Office ¥Ry balllkkowdeg thoadc] §d oam. NOI for
songs at once, the procedural change significant
$0. 10 per song, in addition to an upfront fee of
One week after the Copfyirliigrhg POfddedcurcehsa,ngleidc a1t sse
Spotify, Amazon, and God%Ylne,s ebveegaan tNoOIdsf, T ietrhmeOIlsi
t hwti th respect to the nondramatic musical work 1
the registration records or other public records
found not to identify t hewnnearmse oafn”’ds uvacdhd rweosrsk .o f t I
According to t Bl OOERDUSGptudll imastiionser vice c¢compan
Copyright Office in late 2015, arguing that digi
ensure that songwinivtee ps opred P fPurbnlpoiersn Ist@ort dt chmaetc ep o i n 't
songwritersfahddpchhhbalwsemitottgsisf y and ot hewi ©6hline mu.
illegally streaming t %8 b moefc othbhyewsieg ht e dhmusi batnws
ot henrasi nr ep®nding

Bills Introldli5cedgiasd he

Music Moder niHz Rt i)od 4AKc t (

In April 20GF8 Retphesdoudd i okRpRypI4e€d? 4Mbs i c
Moderni z,ataisonandchtd ed bi 11 encompasses provisions
introduced in Hh&. HEd.GR.6 ,H.§Rnék, Bdidilkh.g 8 8 1

The whoiudldeaa tree w n‘maphaefii tal | itfemdde dgbyoddlicna vmmy
ser ytilcaets would offer anmde cahdammiincidsld ebrn tbernosaedsmubsliacn k e
serviddes alsottWweupdochksngef suing for ,tihmefringeme:
standaedsrtooy asletty ratesusfeodbrbmpmsxi sl ngoskbscriptio
(Music Choice and Muuzdaiko) saenrdv iscactsedl @ Siigreiowdsd XgM )t ay  a
which judges in the federal district court for t
oversee cases related to .t hleheASbCiAIPIl awmdutlBddI e xxtoenms &
federal ¢ otpiytorsmioguhntd prreoctoercdi ngs ma de¢a npdoiudrd t o Febr
cr epartoec e dur epsr obdyu cwehrisc,h mi xers, and sound enginee:
for soundsubkftecwtomigsagcts with the featured artis

¥y, S. Copyright Office, “Section 115 NNewwsNetMsug6l&Now Be Filed
April 13, 2016 https://www.copyright.goviewsnet2016618.html

%y. S. Copyright Office, “Section htpsd/Swmopyright.dolicensidg/ Wi t h t he C
115hoi-sutmissions.html

¥YEd Christman, “Say You Want a Revolution? U.S. Copyright

Billboard, June 24, 2016ttp://www.billboard.condrticleshews’7416438ls-copyrightoffice-musicreports
compulsorylicensingdigital-notice-of-intent

¥Et han Smith, “Songwri WalSteetloumaOctabertl4, 20m, httFsd/wwaviwsj.com/s , ~
articlessongwriterslose-out-on-royalties1444864895

Ed Christman, “Spotify Hit With §1 5Bilbodd Dedcember29C1 ass Acti on
2015, http://www.billboard.conmbiz/articleshewslegatandmanagemend828096¢potify-hit-with-150-million-class
actionoverunpaidEr i q Gardner, “Spotify Hit with $1.6B Copyright La

S o n gThe Hollywood Reportedanuary 2, 201&ittps://www.hollywoodreporter.cortir-esqgspotify-hit-16-billion-
copyrightlawsuittom-petty-weezefneil-youngsongs1070960
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Mehanical LicendiMh@)n(olDiegcittiale Li censee Coor
Pursuant ondinke mbhelull,ds prawi deosr a broad blanket m

Withiment hsenafcttenent, the RegbseterqadgsiEgpygmoe ght s
( lanewonpenofcirteyat ed by caspMmwdlghiti oavhekisdensing Co
(ML€nd (2nomp mefwietp reensteinttyi ng dn gidtiagli tmds ild cseenrs wie
c oor d’isnuabtjoerc,t t o Ecveerrtya ifni vBee gytesatrasm . wtohwghid Ir iedi tt o

the views of copyrécghe¢eowneg swhatdhe¢is cehseexistin
continue.

ThMLC woul d-meambe ra blolaArd of directors (including
nonvotingOmlembeirs )services would fund the MLC by
established by thei €RBas CRBsmomi drates every fiv

Amon ga u thle odruitzieedML & o ut lhteh & e f olnd o wtinagigmu s i cal wor ks
dat aabfiferiadgmiandtering blanket licenses, includi
fromline msessiengagvinge in efforts to identify mu

sound recordings and locating the coocpeysrsi ghhyt o wn e
which copyright owners can claim ownership of mu
proceedings before tGRBICep Miolid dt b@f fapuctchvoiadiak etdh ¢
administrative servicestWwathinespdettheo vokhtt af
performance in musical worksolThet Mhg @wmodl di berrt
royaltoebkificomusocrsghbecfpgwtdeess would receive
all royalties .for unmatched works

The Mb@ld be prohibirtogdlfiyomanegotoratriovgl ty ter
behalf of wamwl & amdty, bger mphetr miitcteends etso f or the ri gh:
performances of mus iMLaCl wwogrlkds hti edfinrt oamd ®intgiacgn ,n gt h en
government |l obbying activities.

Among the authorized dutiewowlfdhbefdlilgoawiadg:l icer
establishing a governance structure, membership
engaging tow sbforetcand paymeaspodbt itgatt loa sa dvmit thi
assneesnmt i t i ating anpdr opcaeretdiicni gpsa tbienfgorien t he CRB t o e
administrati vieniiasisaetses menrdtr praxttasc n gatbghfmre the C
Of fice withereegpadt n;t bobarisnst ain records of its ac
licensing collective would be prohibited from er

Failure to provide montuhlldy puusta gaen roenploirntes nours irco yse
of the bl Am kel ilne emwssilede ks errevviiceew in federal dis
service believed the collectiApeer riesnopublodpe gl y t er mi
claim iln di sfterdieadta court yfoes ahvrEGss bbyo ahrhde oMd e qu a t
directnokc oonmrmiat t e e .

Mechanical Licensing Infringement Lawsuits

Copyright ownerwo ulfd nbues ipcraohnaghboirokestd s sifeer otnh a ¢
obtains and c¢omp lviaelsil dwn k ehtf ¢ thied e i sr emes grioaf guac thieo n
and distribution rights.

I fmumsi catopygr kght hloawnseuwri t filed aftemr dmlniume y 1,
mussiecr thae¢ hdlsy addgaeged in unauthorized reproduc
worKULRWbWR fflkiecte ns e avddedbnkidt hbydathe Jamgiaglyat i on
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1 following the-yeapipetiod b€gihaofiyeoMushe enac
Moder ni z atthieco c ofpcytrdiognidedc ewamre ronl y royalties owed 1
sys.tTdhm copyrciogunlodt o wk@&maggrersot her remedies that ar
avaifablienf,r ipnrgoecvmedoendl mtnhead tc seaslhdoove t hat 1t has co
with certain specifiedgodguithemewmmmerscuallas reehe
efforts to itdeeopyfyghnhdoWwadast)ef musical work

Ra tSee t tSitnagndar ds

Th € RB wbul dequs @ @wdhldld ng buy?@esrt/awnidlalridn gr astehlelre rt h a n
Section 801(b)(1l) factors in setting royalty r1at
wor ks and the public permpfreremamae ngf ssudbwmrcd irmpe c omd
(Msic Choice and Muzak) and satellite digital a

Judges in the Southern District of New York, whe
musicabywonrnks useates],] ite digital audiptsenvices,
services (e.g., MuocsulcdC hboei caolnlaonvdeedMutzoa k¢ s for publ
performances of sound recordings. The inclusion
would not apply, however, to & hef smugiiongworfks alt e
broadcast radio stations.

Assignment of Judges to ASCAP and BMI Cases
The current systdm dthea SoiugrhiergtiDidges seeofaiNew
related to the ASCABRoamndd R MGucema ejhwd glee cirse e s
permanently assigned to all ASCAP kmnslisgcuamnfl taho
current system, the district court would use a
rate setHoiwegeaasdeshe( oy iwghmadvgmusdeges the i1interpre
decree(s) would not be permitted to oversee any
Judiciary Committee report, this change 1is not e
District ouft Me w eYolreke,t ibonbeoefi ¢ het cotmmi he¢ ecate de
assigned on a random basis to judg®s not invol ve

Pr-972 Sound Recordings

Creadgforssound recordings mabdwetoprarnaofrt etro JFaenburaurayr yl ,1
woullad entitled to &igmusviec psadyanteingpesdr Iftiohodnsy e

ound reciomdaadagstion to other legal renedies suc
edhis entitl]l emnmeamt womder bfaendyeima ki da i i modnd @ o

tate copyright 1aw p,r owheiccatlii d nrse niaoidnnt vonecsdhearnr gtemdo.r ¢
e entitled to recei vef esetsmrtfa®tBcbruyn dd arneacigogrid ionrg sa t t ¢
woe must file certain information with the Cop):
ecordings. The Copyrgwhitotffregamdshgathe f o5 meg

rocefdourr etshe filing of (1) soubg regbtdiognedsnt
within 180 daygymaczfimemtthanbli (2) contact i1infor m:
ecording public per forsmaamr & cTi(hwdst thf)iend e 3flaolrd apyr so t ce fc
-1e9 72 soundvorudglpt ghebgunky 15, 2067.

T Tt O o v hw

200.S. Congress, House Committee on the JudichMuogic Modernization Actreport to accompariyg.R. 5447 118"
Cong., 29sess., April 25, 20184.Rept.115-651 (Washington: GPO, 2018), p. 15.
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Producers, Mi xers, and Sound Engineers

Producers, mixer swo ualndds thsaotvuent do reyn griingehetr st o s eek pay
royaltnespwvotfii desolghadt¢ t dwhbeyn tthhee yCRhBa ve a 1l etter
from mnede@hteniesntt. ity in charge of the distributio
designated by the CRB. The collective must adopt
provides for such distributiensi“kgdiritgnadl s o modi fie
subst intomtpirmgf it collecti vVvAs dd s saghmostvékeed CRRYB tilme [ CR
2007 staxtodd ateleadtvmot be formally recognized by t
coll dbefove it can have anyi bwmtviodmw epireancte sisn. tThhee rG
that pursuant to Sections 112(e) and 114(e), cop
col | efcotri vtehse receipt of royalties.

Additional Bills
Legislators ha vaed dii ntrhier@osdanlrceesd rseclvactreadd utsa rtyhe mu s i

Idanuvar,ye28dtldr John BR.rGCam.aRnedsi. Re@podsead ati ve Mi c
Conawayr ol uGoend. Re § pionighe Local Radio Freedom Act .
declare that Gaupgameys sn eswh opuelrdf omomtance fee, tax, r
relating to the public performancevtihacisround 71 e c

t rans mi sosri oooms any business for such public perfo
In April s2hlthgis®tepodBRer fl otRlneymclee y Owners of Musi
OpportuniAtct todP RROOMGIT E Ac)xH.oR. 21049 W4 bDill would gi-
copyright owwecdsthegfc skwuhde wechldtr aw their music f
radio Btaddoast rapublisclayopmadf mamor dings withou
ownkepresr mi s sion 1if (@(Mdenttheplpay thypysleeipmea d under
rates det dhemfiCRBde biygi bl e nonsubscription trans mi
streaming and webcasts; (2) the broadcast 1is of
radio statipomerorF My aalBlpow het boonadoarst 1is an 1in
Ao in July 200i7Tm Repseskmdmrndrwvei ntroduced the T
Licemnun@wger s hH.pR.Ac3tThe ubddilrle eswto t he Register of Cq
create and maintafoaearameenceshabvdbekdlhendbasdbdund rec
would also restrict remedies available to copyri
mini mum imfgumaedomnn the database.

In October 20 HakecRapfircisenti@Cotpryed ghe dnStmia¢d t nati ve
Claims EnforcementH RCASHKSSADedsiood bwoDd H, a Copyr i gh
Claims Board, an adl $ ecomnt s vef doreampyoi ghfS. owners
work from infringement. Participation would be
Copyright Off i cnei twidt ht oj ucriivsidli cctoipoynr ilgiht cases ca

In May 2018, Senator ARoas Wiothe hCiuiryatt roordsu, ¢ eCdr etahteo r s
Scholars, ( A@dEtS® rReectoyr, SI.i n2% T BAec t bpirl ol f ievdben t a 1
copyright protection forrseumgd 1r9¢72o 1 dnmaghsl imagd e
hol d oramong ortcheai tchimagyments from digital servi
wokrs while preempting.Dsutraitneg cao plyyermirgthetd nptdlomeeec t i o n
beginning on the af foadteirvag odateac eadfvet st afbeudtslo,r yi d
for infringemeyptr-led 72t heundepepty vogWwgnhenrgs two ul d have
provide timlked yahld¢ gefdh eit msforuinndg efficeder dilng opyri ght
regi st rtahtei oanl laengde d f i m fi ¢ h nHgoewpegvneirg ht he alleged i1inf
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as ceased as of the datesovcabwhopah the owpgrsglvt
e entitled to recenvset ofchdBdymi bay dHdemmgamaed recorc
fterruaFregyp 1972, sound 71 ecarwbiund gls ematde ptrhico rp utbd it
ither 95 years after they were released or 120
i Wetks recorded betwbenptP22cared bRAIdnlwdel & mb e 1
ift he copyrightnowmaelk coammer’sifa it heex psloopintda trieocno r d i
omplies with certain regul ati oannsd tnhoatti ftihees Rtehgei s
Registeaompgl saawcche and cammer achelsree mphdstateonot

suchor ¢ed mtgessr the public domain.
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