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2008FPf Ar-2nd)@ i lnlcl uded new provisions that amert
c ky arPd&sS tMecttg)i ve poultry and swine growers the
ui roea ltthrayt processors clearly disclose to gr owe

set the choice of law and venue 1in contract d
ht to decline an arbitravloe cbatsacthadti spadqe
m bill required USDA to propose rules to 1mpl
June R2,U2910Depart ime f tUSPAGA@nH inc Ulntsypreect i on, P
ckyards Administration td GImRESIAgmepithd i ®.hle.dR.a pr
Hiveasatdchmad ketying practices as.Trhendated by t
pos,e dc ormudoenl y r € lePrSrA’drdidecda n etwhecd guwliatyi ons t o
duct that v.i ollhacAePs&SE B guP&Si Adns are used by US
petition in livestock and poultry markets.
what some saw as a major change from current
P&S Act does thoatr nr eoqu ilriek pat yfi'iirhdeinmpg oopfo » md

e setuafntietidiforiminat’@am¥hndauned odre cuenprteiavseo npar
ference ”tolrata dwiamltaatgee st he P &S Act . The propose
visions to eomwsewrse htahvaet ac ometarnai cntg fgurl opport uni f
itration and the right to decline arbitration
ording to proponents of the proposed rule 1 mp
ught fairness to contwreant proddcreashamadd liamtger
poultry processors. Opponents argued that th
gress in the 2008 farm bill, and that the 1rul
ducer s, hbdendmmas s riaensd t

A issued a final rule on December 9, 2011, wh
al rule a significant modification of the pr
pectively, suspadmsi andddft itoma ldalaipiadarnayy afmvieist 1
contract, and arbitration.

November 2011, before USDA finalized the GIPS
Further ContinuinPg LApPplrl®pwhi eahi pneo hAdt t ed0 USEL
alizing or implementing the most contentious
h appropirn aRY2Mhmis3 ,r FRE®PO 154, and

addet F¥ea 018 and FY2015 a o por iraetsica msd at chtrse ei 1

ppr
visions that USDA hadhd¢idaf i &seudsi ppenn s@ifolnfl hoefT h e s
i ver ¥t hoefd #bpi mdost,i fi cation period rdgquitowed when
pend the delivery of birds to a grower, and t

IMltntr Webruary 2015, USDA removed the three pr on

the firstheiemeactmhedolGonyebndag AR.AL ARIBH4 p i a
not include a GIPSA rider prohibiting USDA f
estock and poultry marketing.

o, thesGWBSA mddressed during Stehcet idoenb alt2el 002v eor
Hoawsseed 20 H3 Rf a)2p4®Rimlalne(nt 1y prohibited USDA
lem@hPSAgprovisions that have been temporaril

Senpassed 8§ar)th5dbiidl Ino(t contain a similar provisi

wa S§

imoectl uded in the conference R.elp.e7tPt.1 3f or t he Agri
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Introductio

On June 22, 2010, the M. USPAfmani mehnspfcAgomngul
Stockyards Administration (GIPSA) published a pr
regulations dealing with 11ives tXlc k( Lmavreksettoicnkg) porfa
Food, Conservation and EnPerlLg AAE0h e ofr AP O8ed 200 Be
amends the regulati oPnasc kie9rdsCStFoRky20dy Aadeof t h@2
U. S§C&1Lt Jsoetqddescrlbeifgdconduct that violates the

USDA
of ons

receiveldOmdrpubhaa é6omment sanaon itthewapr dphes esd
i
year o
0
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derable deba2dd ainnd C00nlgiNe v e mifeareird gne2alrllly a
review, USDA notified stakeholders that
try marketing practices had been sent to
Il review

f
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indicated that the finiantghereubkaspewmkskd oanowtfaide
rds, additional capital i+—Hvopstomeésti.onbreach
s Sections 11005 and 1UBDA o»di dheh&a00Bndhrr
contain a secti onl nopno rstihli ddtkl walnsdo piomd it crayt ecdo n
ot go foawdrdowprbwopsopbabecdHiapta cbhkaerne d pac
n dr elliantiitoendsphti hpk elpaatdcwkeeernn bWiSgkM oopped t he

ment that written records providing just:H
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o pMSMDiAb if r o m udssi ntgo ainnyp Ifeummepmr to veiasfg lottnhss pe c i f i
posed rule, regardless of the annubt.cost t
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being ublished.

On December 9, 2011, USDA 1issued the final rul e
The rule went into EHdefcitn olng nFiefbir cnawsmr sy uwlo d i2f0ilc2a t i
proposeiddnehdeéed I four provisi @and ruksspsenmnstgihosn por fo ptohsee
de ]l i v birryddsd f t caprid lad s trenma d Pr eoafcch n b,f a @rtbdi tar at i on
However, i1t diadf ntohe imaostudeo maemnmti ous provisions
congressional prProbhi-Pt2besaaneaclUUSDAidecided not
provisions at this time.

For more information on USDA and congressional a
“Congressional Limits, ¥infilUSFDY4 OFli2n ZAlpeplRaodper i at i on s

1Grain Inspection, Packers and Stockyards Administration, U
Title XI of the Food, Conservation and FederalRegistthkct of 200 8:
35338, June 22, 2010. Hereinaftee f er r ed to as the “proposed rule” or “GIPSA

Congressional Research Service R41673 - VERSIORO - UPDATED 1
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Background

ThGrain Inspection, Packens(@hBS8)ockyahds URDhi a
promul gates rtehBeadke¢r onsandnltockyardsSPEE 1 of 1921
et seq.Pheg kRas and StocKysrdveAsetcofli vV2231tock an
mar ket s. GI PSA di resipmg,s itbd wi o wir n gn, and invest:i
mar kets toc ompentpitteivipgd iyme nt protection through boc
trusts,imgdigvsdardeceptive and fraudulent trade

Sonfearmers and hreamc hedrvibbedntd v g r o hhapnsd apo ut lhter yme a t
induecismtbecome increasowngt ytompa,haatticodne¢ ¢, d and
produwdristthae say i1in market trahsmaaeatddotnhsowithoie:
claim US duAsd¢thlhaes P &S Act sufficiently to protect 1
especially s malelr cpprmofdaudcre rtsr,a dfer opit actices of lar g

During 2010, iom gorn degsachtooauctae dedormepsest i t idnpoewml tthye 11
indugUSrDiAce ssasnd the Department of Justice (DOJ) j oi
competition and regwThe¢eofiyveswoekshapagcovatedrf
dairy, livestock, and mprgcasptolHaeacdrfferencwvebea
consumefbe payworkshops provided an opportunity f

of the meat and poultry industries to air their

USDA issued a proposed GIMmSAkreuliagomp2lditwd cxtecsc k na
Proponents asdpoapprpdndditeeldl ygsofterpocedndiowg to US

and supporters bé¢ thgubzdponsnbalbhd,fetcti ve and ¢
enforcement .ofActclhho dRAJEPAActt he interaction bet weert
would be more transparent, as the proposed rule
justify pricing differences and provide sample ¢
gave exdmphkastices that GIPSA considered unfair
proposed rule would bring fairness to marketing
Opponents of thedphtatposbd nniatehdeth oadhdequence
adversely laiffesttomloranad poulThey mapgketi hfgaprabei
rule amounted to the govermadhenut wetkppgngfimathkehn
which would lead to i1inef filcosesncofesgaiimscrtehaaste dt hlei
experienced over the years.

The proposed ruldawvascommemde¢d pewrtimda AGter consid
feedback, the comment period was extended for an
2010. plhsee drroul e generated mote than 61,000 publ

2 Background and transcripts for the workshops ahgtpt/www.justice.godtripublicivorkshopsag2010ihdex.html

SComments on GIPSA’s p htppvwove.eegulationsgawhare nearlyp 390G goverdment n
agencies post copies of proposed regulations and the public can submit comments via the website.

Congressional Research Service R41673 - VERSIORO - UPDATED 2
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The Packers and Stockyards Act of 1921

Passage of the P&S Act in 1921 was 0in response
presented special problems that could notlkequat el y addr es s e d 4Payts obtheiact, &g
amended (U.S.C8181et seq), prohibit unjustified discriminatory practices, as well as certain, specific activif
that might adversely affect competition. As stated id.3.C. Setion 192 of theact, it is unlawful foa packer or
poultry dealertoo engage i n or use any wunfair, unjustly d
undue/ unreasonabl e preference/ advant ag gacker in[reptrint
of commerce or create a monopoly; trade in articles to manipulate or control prices, if such apportionment t
to restrain commerce or to create a monopoly; or conspire to apportion territory, or sales, or to manipulate ¢
control prices.

The Secretary of Agriculture has assigned regulatory responsibility for the &c&d ASFain Inspection,

Packers and Stockyards Administration (GIPSA). GIPSA does not have a direct antitrust authority, and the
Act does not provide the agencyiwt h pr emer ger review authority. T
competition regulations. GIPSA is authorized to initiate and conduct investigations of alleged violations in th
livestock industry, but generally not in the poultry industyviolator of GIPSA regulations may, after a hearing
before a USDA administrative | aw judge, be servi{

If a packer disregards an order or refuses to pay fines, GIPSA may refer the casdxepatment of Justice,
which can enforce the order/fine through court action. According to GIPSA, most violations are corrected
voluntarily by the individuals or firms when a violation is brought to their attention. Except for serious violati
disciplinaryaction tends to be the last resort, and is imposed only after substantial efforts to obtain complian
have failed.

Some Member s of Congress expressed considerable
comment period, Comgthawmiengatshedekh2 considerable i
USDA implementation of the final rule. This repo
proposed and final rules and a summary of their
maj or ¢ omcertrhse apbr oposed rule, and describes c¢on

Concevr ilhndustry aSnd uCdmpetitio

Advocates for stronger anticompetitive measures
of the subscsoasbiladamaohet hat has occurred over t
and poultry proceksovespbhmiveeg ynodreea kmearrsk et power t !
individual producers when negotiating contracts
ague that this consolidation occurred in previou
bringing with it efficiencies that benefit produ
collusion, others argue thaavet safFyctiaekheé¢scompet
market to work properly.

4 GovernmehAccountability Office(GAQ), Packers and Stockyards Programs: Continuing Problems with GIPSA
Investigations of Competitive Practicddarch 9, 2006testimony before the Senate Agriculture Committee.

5 SeeCRS Report RL33324,ivestock Marketing and Competition Issufes discussion of other relevant authorities
that govern livestock and poultry marketing and competition.

6 A packer slaughters and/or processes livestock into meat. Similadyltay processor is an enterprisagaged in

the business afonvertinglive poultryinto poultry meat product#\n integrator is a poultry company that contracts

with a poultry grower to raise live birds to contract specifications. The integrator poyidésand processthe

birds.Live poultry dealer is the term used in the P&S Act and in the proposed rule for a poultry processor or integrator.
For more information on the structure of the U.S. broiler induseglames M. MacDonald@he Economic

Organizaton of U.S. Broiler ProductignEconomic Research Service, USDA, Economic Information Bulletin, Number
38, Washington, DC, June 2008.

Congressional Research Service R41673 - VERSIORO - UPDATED 3
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Industry Consolidation

Market concentration in the meat and poultry 1ind
with a few firms now “fofmimmtd agcidmtethateices ot dite The
four 1 atsgheasrte foifr mtshe mar ket and is commonly cite

concentration and overall structural change 1n t
concentration ratios(foeethecanbbabghtfiesthsotwfh hedsg¢a
i ki gabel ow. From 19 8&f6i rtmo s2h0a0r8e, ot th es IBadudgrhttoe r 1 ncr
79 % ftotrl ecca 33% to 65% for hogs, and 34% to 57% f .
appea o have staWiOliszddrint htetheamitd e sector, arou
and since about 2006 for the poultry sector.
Figure 1.Concentration Ratios of the Top Four Processing Firms by Industry
(percent of annual slaughter orguction)
100

Steers & Heifers

0 T T T T T T T T T T T T T T T T T T T T T T T

1985 1987 1989 1991 1993 1995 1997 1999 2001 2003 2005 2007

Sources: Data for steers & heifers and hogs are from USDA, GIPSA, Annual Reports, various issues; poultry
concentration daittai ocanr ei nf rtohmne OUCoSmp eGhi cken Sector, 6 by Dr.
May 19, 2010, prepared for the National Chicken Council.

Note: Poultry data are available only fiive-yearincrements beginning in 1988ter-period years were
extrapolated by a simplmoving averag& herefore, caution should be exercised in making close comparisons of
yearto-year trends in poultry with those of steers and heifers or hogs.

cent estimates of the various marketing strate
esiare diasbhlleayemnde inn the industry are concerne
ansactions 1s not sufficient to adequately det
sh market is often used as input for contracts
i1l comprises a relatively large share (estima
cst odash market share of sales has been declini
ands at less than 10% of iad ls tsiallle sf a iHrolwe vreab u ¢

©w o <+ n g
L CHEL B e BN ¢

7 For more information on industry structure, €S Report RL33324,ivestock Marketing and Competition Issues

Congressional Research Service R41673 - VERSIORO - UPDATED 4
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p
c
a

—_— -

transactions.

Table 1.Livestock Marketing Strategies, by Share of Slaughter (Cattle and Hogs) or
Production (Poultry)

Steers & Heifers Hogs Broilers

Type (2008) (2009) (2006)

Cash market 41% 8% <1%
Forward or formula contract 46% 49% 0%
Negotiatedgrid pricing 7% 0% 0%
Production contract 0% 12% 98%
Packer or processepwned 6% 26% 1%
Packer sold 0% 6% 0%
Total Annual Marketing 100% 100% 100%

ovides the basis for much of the formula and f
sh sales of broilers are essentially nonexiste
1

Sources;:Data for Steers & Heifers are from O0EXattkeantd of Al tern

Ho g s, 0-61B GEQEment Ward, Oklahoma State Uaiisity, January 2010; data foogk are from
OWhol esale Pork Price Reporting Analysis,6 A Value

Ag, L

Marketing Service, USDA, November 2009; andiBredata aresfromo The Economi ¢ Or gani zati on
Broiler Production, 6 James M. MacDonal d, EI B 38, Economi

Note: Formulacontract pricing refers to establishing a transaction price using a formula that includes some
other price as a reference. Grid pricing consists of a base price with specified premiums and discounts for
carcasses above and below a base set of quality specifications. Under a production contract, a producer raises
the livestock or poultry accordingotthe instructions ofa contractor. Thecontract speciésinputs supplied by

the contractor and t hMeubgtant@ldortor aof tesforncuta nopteacissfa hogsarne .
similar to production contracts in that they are enhanced formulaipg@arrangements that may include some
explicit production method or input requirements, but have not been explicitly categorized as production
contracts by the data source.

Legal Challenges
Previpunodwcersevearnali adleas e lujpmdwa&® heditPl d wagi n

g

the conmd amariknegt iang meaatc tancd sp oull i mgregmeomplany ¢ s .
uns ucceefsfsofrels added liengpiestluast sttoec ecmagltlhse mf oera i st i ng a

authorities, taot eismpoons et hneo reex encauntdi ve br anch t

provide new contract protections for farmers

Il what

Tyson Fresha Megradwsp dfnccattle feeders whid®96
was boUghiomb06br viol afThngr wvper P&8I1 ict he fi
certified for produPc&Sr Wicatgg i hFsosltlaor wiancgkeeari gihno
litig
suppPtiocescontrol the supply of cattle availab

8 Seehttp://www.nationalaglawcenter.oagsets/aseindexepackersandstockyards.htfol a comprehensive cakav
index for the P&S Act.

9 Pickett v. Tyson Fresh Meats Inc.MCir., No. 0412137.

10 Captive supplieare cattle committed to a specific meatpacker two weeks or more ahead of slaughter. The three most
common captive supply methods amarketing/purchasing agreements, forward contracts, and packer feeding.

Congressional Research Service R41673 - VERSIORO - UPDATED 5
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prices The jury setldemagtlewevemprthehfiadddal p
aside the verdict on the grounds that the jury h
legitimate business reason for wusing captive sup
The plaintiffs appealed, Abgusea DOBS5 CephetdofhApp
decision. The appecalargamentr ¢hadct ¢hetrlee wplsaian tvii
Actl.f a ’spacckuerrs e of business promotes efficiency
mar ket , t lhper acchtailclee cgaendnot, by defintihtei ocnouratdver s

decl™Trheed . pl aintiffs and their supporters asked t
but the Court declined to do so in early 2006.

In a more recentOlelx,a ntphlee ,U.iSn. JSaunpuraernye 2Cour t de cl
Terry v. Ty,somr drmghts ,byjl nc . Tennessee poultry grow
sued Tyson in federal court in 2008 claiming unf
woul dl owt ha to view the weighing of his birds w
Eventually yson canceled its contract with Terr
Appeal s, S th Cirosuiatc,t iloamd hadumdttdhdEsmEws cam mpet
P&S Act cl m$ were dismissed.

Earlier Debates in Congress on Compet.i

Over the past daaabeyr somd ifaommer have proposed t
anticompetitive market behavior by tlioomge meat an
specifically viey ¢ m@g kitnigtilaen t o t he omni bus farm bi
Early in the debaBReLoln)thecddDRtfemapdsidd rthh agtr o u
Congress rework antitrust laws and change the P&

628but was BSemdgedcihtuhe COBwmiitrnges maskqgpent f
ction on the Dbdslomendhei Seahteomptpltadty ewoenr e@a me nd me
nacted in the. fOmeplhgodW@2rBSatmebirlilght to discuss
amily membeyg sa mohtdt darelevdi xstwerl3& S Act protections to
rwders with production confrbhct®BHOFSections 1050

In Februaryd200berahé¢odsodDn thE€orRgdB88meaom bill i
Harkin introduced the Competitiv®. a@220F acilrarAgryi ¢
and strengthen the P&S Act and tlheS §ARitlcul t ur al
se)gS.. w&¢g intended to be the basis Aosimilcaompet it
Hous eHDbR.I JRa(s3 Sintroduced in May 2007.

r
n

i ndu%Atnr m.grcompeui ¢ion title was incluSded in an
)
t

T h O =

11 pickett v. Tyson Fresh Meats Inas reported iDaily Report for Executiveg\ugust 24, 2005. Some discussion of

the case also is fr om -Dempétitdre Ca.d uRot miima ,t h“eP rUo. vSi.n gC oAinrttir o o m: T
Argument inPickett v. Tyson Fresh Meats, IncJournal of Agricultural and Food Industrial Organizatiovol. 2,

2004

2« Supr e mdphatisCo n t r FeedstuffsApril 3, 2006.

BTom Johnsto@aqurt SRiepjreeantes Far mer s P 1 beatingptaceRogndanuary Cas e Agai
25, 2011. Available dtttp://www.meatingplace.comlembersOnlyvebNewsdetails.apxitem=21254

“YSteve Marbery, “Competition Cl afFeedstufidBluneg®80t,d in U.S. Farm
http://www.feedstuffs.conME2/dirmod.asp8id=49804C6972614A63A1A10DF54CD95D65& =
Search+our+Archives§pe=Publishing€émod=Publications%3A%3Akticle&mid=
AAO01E1C62E954234AA0052ECD5818EF4&r=4&id=9B68F671C7F943A499F2D004477E1281

B®Ted Monoson, “Agriculture Pa Eangresfiomal QuirteryNoveeml8, G0k us on Far
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Similar to pr2o@ptX aflasr MdSibrii¥n&R ddhteha e¢ established
Special Counsel for Competition within USDA to i
Act and bd¢ ha thicaiDepmarwiment of Justicebiahld the Fe
also would have set up producfRaomtSsco@Ract and e
incor porhaet eSdp miansteod (Sv.e r2e3f002h h e ,whaircchnbialihed a new t
on Livestock, Marketing, RegulliThorSYe¢enaned WRet ated
fariml balso contained a provision to ban packer o
of the 2008 farm bill did not include a competit
the enacted farm bill contiaded dprcodupedars iwint Iproo
arbitration rights.

20F& rm Bill Provisions

Al though congressional interest in livestock mar
competition title, t he most rP.cle2t)ldyd ramlacded a mn
livestock Preveo@@Ti fthemXb)lls generally addresse
titTae. livestock tiihelhnBedhet 2008 tfmatm bddddr i s
mandatory price repooafidningi forabdlviesg ofdkry moatmtry
and inspection

Sections 11005 and 11006 of the farm bill specif
secmtsidealt with production contracts and the s e«
the P&S Act . The proposed rule wasegquiswmemume btys .USD

Productisesat Contr
S

ection 11005 of the &S0 0A8 tf atrom abdidl IS eacmhei nodne 2 0t8h e
poultry growers and swine producers the right to
growers and producers have at least three days f
addition, ttendraatlsy hdivecl ose the cancellation r
met hod and deadline for cancellation.

The 2008 farm bill also requires that production
producers would be rleaqgrugier ecda ptiot anta kien vaedsdtinteinotnsa 1d u
contract. Specifically, 1if the contract requires
the first page of a contract include such a stat
The farm bill also added oSeccntcilound €2 Op% otvo stihoen sP &
and venue in a contract dispute. The forum for r
marketing contract would be located in the feder
performed.t Ahsdo, mahespeoenify which state law i1s t
production or marketing contracts.

Lastly, the farm bill added arbitration provisio
state that i1if a livénsoah arbpouhtipncehtmaet foo
then the grower or producer must have the option
requires that contracts clearly disclose the 711ig
provi sTlhem law also provides that producers and g
%Sen. Harkin, “StatemdonisntoRebotnodo@ongtessdBatResorde ndpeeches,

February 15, 2007, p2853.
17The main exception is dairy price support policies, which are covered under Title I, Subtitle E.
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declining the arbitration provision at the time
to take a dispute to an arabsi tdriarteocrt. e df hteo Sprcamu lag
regulations that would ensure producers and gr ow
the arbitration process.

Promul gat iRoeng uodl fa ttihoen s

Following the addition of new | alws fomr prwidlulct i o
required the Secretary of Agriculture to promul
Act. The regulations were to be 1ssued within t
June 2010). The fadmthel Bespetafiycoafl Agdicattar
four areas: first, criteria to determine 1if pro
unreasonable preference or advantage:; second, C
enouglk netipoultry growers before suspending the
determine if required additional capital 1investn
violation of the P&S Act ; and f orurstwhi,n ec rpirtoedruicae rt.
are given enough time to remedy a breach of cont
On JuneO 2&G]PSAlpublished t(Mh%®eFRPaqruti s2i OFle)d pitrna ptohsee d

Regi(stt5ed . 3B838). The wopkaecdadfaoy ncad nonfd,d tyt per i o
close on Aulpawdave&rd, 120 lfdgsponse to substantial
expr e sssoemdbe mlyer s of Coampgrlwlsy 2Gd,PS22010, extended
period until November 22, 2010.

Theppsed rule gen@D4§t pcdobnmoecnet st.h aMa nby of t he publ
we ffeor m 6t emment s, but USDA still received approx
GI PB8Aviewed and eval uant epdr etphaer aptuibohni €fionra hpnuebnliies hii

Summar Gl B8SA Proposed Rule

Besides fulfilling the requirements of the farm
opportunity to address the increasing use of <con
USDA stafThgodgdhadf this regulation is to level th
poultry dealers, and sswimeulctomyt rgarcd warss, amd Itihwe
produiers.

The proposed ’srudlies caunsds i ®InP SoA t he roumpee tcdavievreed f o
injury, nfair or unjustly discriminatory or dec
or advantages, and arbitration. The proposed rul
producer contract ©provisso oinmsc liund etdh er e2gdu0l8a tfiaornmms bti
USDA has deemed unfair market practices. The pro
contracts and market practices with the aim of
and poul t ThAppPedodft xtrhsi.s report ipcodbpdesdarsybaopn
a discussisosmupfppodSDAg arguoumeat¢snsnd opponents

18 Grain Inspection, Packers and Stockyards Administraiarm Bill Regulation$ Proposed Rule Outling. 1,
undatedhttp://archive.gipsa.usda.g@spFarm_bill_rule_outline.pdf
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Compaeatviet Injury

In the proposed rule, GIPSA established its defi
competition Section 202 of the P&S Act describe
any unfair, unjustly diss.crTihme nsaetcoanyd iomrvalewe ptnd
unreasonable preferences. The other unlawful act
packers, swine contractors, or poultry dealers a
monopolies that r eostcroanpre tddmmear)ge otharmd tand abe't
Sections 201.2 and 201.3 of the proposed rule sop
Section 202 of the P&S Act.
When courts have heard P&S Act chasesnftifhe ponbvag
that the conduct of meat packers or poultry proc
proposed rule claimed that it 1s mnearly 1mpossib
broad charge of harm to competition
In Serwt201.2 of the proposed rule, GI PSA defined
distorts competition 1in the marketplace. GI PSA d
reasonable basis that competitipeckarsrycwnttaot
or poultry dealers that raises costs for competi
with rivals. In addition, the proposed rule exte
injury to conducttorbsy, paancdk eprosu,l tcroyntdreaal er s direct
and poultry growers. Conduct that depresses pric
producers and growers from competing with other
injurytorcbmpmtition. S&EPSAnfal2tOhhe 3pracpads adcd rule
depending on the circumstance, conduct could be
harm or likely harm to competition.
Unfair Practices
The second catne gdhry pafopiosscudle s ule covered unfair,
deceptive practices. In this area USDA described
violations of the P&S Act. USDA specifgi oadlly not
harm or Ilikely harm to competition to be a P&S A
In Section 201.210 of the proposed rule USDA pro
meat packers and poultry dealers:

1. actions that a reasonable pPdecrsonfwdbuld consi

2. retaliatory actions, such as coercion or 1int ]

action by a producer or grower;

3. refusal to provide statistical data wused to ¢

4, actions to ’’dn mgfloepgaold urciegrhst s ;

5. paypngmi ums or ddoocwmenrnttsi mwg tah orueta s on ;

6. terminating a production ¢ ocnotnrdaucctt bbays ead onl y

producer or grower ;

7. practices that are fraudeteceatangdrowWwekply to mi

8 broadly, ansy ocarctc rtechaatte sc aau slei kel i hood of compe
Congressional Research Service R41673 - VERSIORO - UPDATED 9
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In Section 201. 215, USDA proposed trmatti da vteh apto u l
they are going to suspend the delivery of birds
grower sr tamn iotpypot o find other options for using t
Sections 201.216 and 201.217 of the proposed rul
the criteria that USDA would use to consider a r
Act Sample criteria included whether or mnot a p
discretion to decide against making the invest me
the investment, and whet her ormre nroedaq witthed tsa mmdlae
additional capital investments. Also, it could b
or swine contractor plans to substantially reduc
12 months of raeaguitmingnadditmieanasl But contractor
that regulation for catastrophic or mnatwural disa
investments were required, the grower or produce
length to allow them to recoup 80% of the cost o
Section 201.218 of the proposed rule set criter:i
been given sufficient opportunity toredmelat a br
a written otice be given to the contract grower
breach, when 1t occurred, and how 1t can be r e me
the chance to rebut a borscWoowvlfdcahstoaconsidem.:t
animals that growers or producers are rtesponsibl
remedying a breach of contract.

Last, USDA proposed in tSegeachom 291be18Rhuohedhatoop
This would include afHwhicadt sddbsomdpanies .arAdpwhb &b
waiver for catastrophic or mnatural disasters. I n
consider these transacbobfonanfasrppapmavdtcesgandafin
distinct’intgnledipba prevent packers from manipul

Undue nare al§ o raebfleer e nc e

The third part of dulmdupr eposad enslomadbd et baed er e
is, pwhoediucers who produce the same or similar po
treavomavtment fr oThico nitprraccptodseesd. r dgtifeteansaflfor
pricing, recordleadpirngel bnd gmadieobsr yt b€t B8Bgriculdt
wouldse three criteria to deter mihabdeiefn ptoruelattreyd gr
with undue or unrrmavsiombhdtlicopfR@OErRe ¢RBR &S Act

1. wh
t h

e tchoenrt r awemeveatd ha bl e t o oawey cperuadddu cneere tor g
e
2. whe tphreermi ums for peoddfetr edt admwmdar ¢gs oducer or g
0
e

terms of the contract;

produceonunledehto t he;amtdandards

3. whetihnefror mati on about handling, wparsocessing, a
madeailable to all prodecers 1if made avail abl

Two sections of the proposed rule, Sections 201.
livestock markets. Section 201.94 required that
dealersitbkeep rercords to justify differential pri
t he -bceonsetf it basis for different prices. GIPSA notf
branded product program cougl drbemijuus tpirfiicceast itoon cf

producers. Peotidbndti 230clo.unltd ngebpoavhagt hdeg al er s

Congressional Research Service R41673 - VERSIORO - UPDATED 10
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tournametmdé pypteamullnt ray tgoryoswhaepmenn tt rsisbgr d wear e
ranked or comparedfwbptherhgrpwefermdhea grower
up or down based on performance relative to the
In Section 201.212(a), GIPSA proposed to prohib
more than one packer EestotbcKodeahers bwn and
another vendor or purchaser. A deabayewhoAbswgs
Section 201.212(b) required -bhgerarphaeakeonsbhppr
established dwiattlera 1ivestock

In order to provide more information for grower
201.213 that contractors be required to provide
sample contracts would betmade pubtetbty ewaifldb
and personal identity information
Arbitration

In Section 201.219 of the proposed rule, GI PSA
growers hayv a meaningful oppértuanhipgrtoopathec
arbitration regulation required that contracts
to legal rights and remedies associated with ar
reasonable comprabictdr avtiitdhn typacasses and provide
access to information discovery by growers and
with the Fede9dJl SAELi jsreaqChens Aconfd part of Sect
reguired that contracts contain the following st
decline arbitration:

Right to Decline Arbitration. A poultry grower, livestock producer or swine production contract
grower has the right to decline to be boumd the arbitration provision set forth in this
agreement. A poultry grower, livestock producer or swine production contract grower shall
indicate whether or not it desires to be bound by the arbitration provision by signing one of the

following statements:

| decline to be bound by the arbitration provisions set forth in this Agreement

| accept the arbitration provisions as set forth in this Agreement

Failure to choose an option by signing one of the above renders the contract void.

A crroesfser ence
provi GahdBhapp
con positions

of septaoaviemtdhims t hkcpanmnmobGERSAuIl e
endfi xt his repobrspi dacbudepsassotflet he

for each »pr

ovision.

Table 2. Relationship Between GIPS A Proposed Rule and Farm Bill Requirements
(sections inbold are prohibited by FY201&griculture AppropriationsAct, P.L. 11255)

Farm Bill GIPSA Proposed Rule
Provision Sections Issue
8201.2(13(u), (I, t, & u) Terms defined

§201.8a)(d), (c)

Applicability of regulations

Section 11005 §01.219

Arbitration

Section 11006(1) §201.210

Unfair, unjustly discriminatory and deceptive practices or

devices
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USDA’”s "GIPSA Rule” on Livest bradticeand Poul try

Farm Bill GIPSA Proposed Rule
Provision Sections Issue
§201.211 Undueor unreasonable preferences or advantages; undue ¢
unreasonable prejudice or disadvantages
§01.212(a)b) Restrictions on livestock purchasing practitetween packers
and livestock dealers
§01.212(c) Prohibits packeto-packer sales
§201.213(a)-(d) Transparency restrictions on livestock and poultry contracts
§201.214 Restrictions on use of tournament system
§01.94 Records retention requirement for price differentials
Section 11006(2) §01.215(a)b), (c) Suspension of delivery bfrds; waiver of (afb)
Section 11006(3) §01.216(a)q) Capital investments criteria
§01.217(a)e) Capital investment requirements and prohibitions
Section 11006(4) §01.218(a)h) Reasonable period of time to remedy a breach of contract

Source: GIPSA proposed rule (9 €R. Part 201) in theFederal Regis{@b Fed. Re5338). The proposed rule
would revise and amend existing regulations under the P&S Act as amended and supplemered.(I8 %t
seq). It is availablat http://archive.gipsa.usda.govemakingf10/06-22-10.pdf

Congressional Limits in FY201

November 3, 2
ultry market: i
ormed stakeh

o
=]

1, USDA submitmediaeftwak mwmlde
practices to the Office of Man
er s
e

o

T OO0 v e A B o

n
f o that the proposed rule had
at the final r iwg thled s ao pthdees i iome wmyfi e f ohsr doy
ditional capit invest mdJstODA bt eaoachoofdcohmhttacd
le would inclu a section on sUSHWYI @ nsanwidne and
ublhi segaat@arim final rule on th¥ poultry tourn

= = =

wever, on NoveCmmerolli&,at2e0l la,ndt hFeur t her Continui
(P. L.-5%wlaz signed 1into | dw aabnidl iitty ctuor tfaiinlaeldi zWES D
eci fFiY@dllRy,funds could only benalserflultdoe pabhush
st to the economy, which wouldi s nlcdausdet tdhre 16
I 1UiSoDdd. noti fication ,tom SNtoavkenbelrd &r,s 2i0nldi cated t
d its interim final rule woul dplpaowme naam ecfontchmi
PSAb el i eved the ec oancohmiicn tiomptahcet bciolullido nrse of d ol
criticized USDA for not providing a compeechensiyv
“Economic I mpact ’b) ItnheF ePbrroupaorsye d2 ORlull et e st i mony, S
To™Mil shmaadk sured Members of Congress that USDA was
incorporating them into ad®itional economic anal

ThEY2Oalp2propriations proeivshiadn UsBilypghndi f f omwit t § 1 e s
final rul or o%faddStiDtAo nf r702ml using any funds to 1 mple
sections of the proposed rule, regfirdbdbserofntabare

30 0oz
= .

Qe
ani=]

19 November 3, 2011, email on the proposed GIPSArulefrodM WS s Of fice of Congressional Rel
stakeholders.

20.S. Congress, House Committee on Agricultifearing to Review the State of the Farm Econdhigh Cong., #
sess., February 17, 2011, Serial No.-#1@Vashington: GPO, 2011), pp.-22.
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finale. Sect iednS D/IA2 If rpornmo luisbiintg fundsheo finalize
tourname 820 Is.yX(tle)m ,( c §2ndple.t2i(tti)v)e, iannjdurtyhe( 1 i kel i hc
inj §2r0yl . (2 @w » pn.odti da 1l 1 o w fUBsPdkionpgo sfeod pr ovision that
the possibly of awvimtewteisslhraodtl ybhenP&BaAmt or 11k
compet§2601o0h(¢) ) . T ke edJ SsDeAc tfiroconm pursoi hnigb iftunds t o 1 s s 1
determnfiapgst discriminat oroy adno(d2 i0ddeecelplOt)i vaendpr ac't
undue or unreavonabive2n® hgegkRist ke h cleSslowag,r ohi bited
from using funds for collect§2ag. Badmplendwfnerahnd
regulations on t§OItAdddnament system (

Sectidbnr ¥R &rt hractquUSr2Ad publ iFseld ear my briRelPeess tiemb etrh & |,
2011 standnd tfluentdubledg used to i mplement the publish
after publication

The prohibitions enactdedei F,FEYRXNARYH WeY2d 1dontinue
appropac@®s Loo@mR.1IB.-760 1Bond .23 D)Se€CAngressional
Interest Afnodr Ofvuerrtshiegrhti nf or mat i on.

USDA Final Rul e

On December 9, 2011, USDA published its final ru
praciTihe srul ee fwfeenctt ionnt oFebruary 7, 2012. The fin:
from the proposed rule: §2u0s Ip.e2nls5i )o,n aodfd itthieo ndaell icvae
inves §2n0eln.t2 1(6 ) , remedy 1 bPOAcBR18finoptoposed r
abvi tr §2t0iloP 8, 219 in proposed rule). The final r
principal par§20bf2pmyrYforamdadicei@bdal 2dapi)t alanidnves
suspension of §2d0ell.i2qaeody)ao S eleit dicdasb i@d@n ttyheo fapmlei r ul o
82 01. 37ab3fewe a comparison of the proposed rule a

Final Provisions

Three of the faidndarle sfsoeudr tphrroevei soifontshe four parts
farm bill that required the Secretary of Agricul
determine if there is a violation of thke P&S Act
to the proposed provisions basmad onl pubbPmovedmmaea
proposed rule that could be considered prescript
which a‘@drdeuses od unreasonablPPs mo¢efemedadedr i adyt &
rule because it is one of the sectidcn559d2 the pr
The fourth provisioacbhonrbl®@06adtodbnt hdd2088etflafin
the Secretary of Agriculture to promulgate regul
the P&S Act and to establish criteria to deter mi
abl earttol cpi pate in the arbitration process.

21 Grain Inspection, Packers and Stockyards Administratt8DA, “ 1 mpl ement ati on of Regulation

Title XI of the Food, Conservation and Energy Act of 2008; Suspension of Delivery of Birds, Additional Capital
Investment Criteria, Breach of Contractn d Ar b i tFederal Registe768747 Mecember 9, 2011. Hereinafter
referred to as the “final rule.?”
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Suspension of Delivery of Birds

Suspen310n of the delivery of birds (§201.215)
which Congress required the Secrmpotuadrty yof Agr
wers are given reasonable notification of th
e, USDA will examine whether or not-dpwpul try
ice that birds are amiot gontigadto dger dethd wter ed
lude the reason for not delivering birds, h o
imate of when delivery will resume. Also, wh
Act hda,s UoScDcAu rmraey consider mnatural disasters
its economic analysis of the provision, USD
0

s $75,480 based on the administr artoiweer sc.os t

£ —=m"o =3 =
® S gpwsos 3
AOQD-‘OCDH'N

A
f

Additional Capital Investment

The provision on additional capital i1investment (
2008 farm bill and establishes criteria that may
additional cupoltatle imlhve sP&S nAct. The final rule
similar to th¢&Unpfraoipro §Pwda tecrtuilcemas(lIsle ec hanges t o acc ol
comments. The final rule moved the equipment par:
requirements and prohibitions (§201.217(c)) 1into
equipment investments were reqmtmradtot hwopldlhaw
required to provide adequate contract compensat:Hi
the final rule, 1if new equipment investment 1is T
functioning propatlyescampexcgadttiean ai t e be consic
violation of the P&S Act.

Remedy of Breach of Contract

The provision on remedy of a breach of contract
2008 farm bill. The poatvtidsbencpmevidéeed dctt ot deit ®r
grower or livestock producer is given a reasonab
ultimately lead to the termination of a contract
proposed( ptevias iro’tP)rna ctthiacte st he criteria to be con
or not growers or producers are givwdr wWnrittet orf no
the breach, the means to remedy the breach, and
proposed providasvopetrhod fotr Zrb&ers or producers
claim was dropped beceameati i nwdeadi owed Ty ideraeg
provision was originally Section 208.218 of the

Arbitration

As in the proposed rule, the final rule on arbit
on the signat uprreo vpiadgien ga psotualtternye nggr ower s and 11 ve
decline arbitration “Aprrboivtirjhit@nosneiqmia edonsttmd etmemd e
to the proposed rule clause, except that in the
constitute declining the arbitration provision,
rule. Also, in order toedetlkawmeéne mbatni ggdhwkrepnp
participate in arbitration, USDA could consider
and producers and whether costs and time 1imits
whet her or mnotcegrrso wearvse aan dc hparnocdeu at reasonable d
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arbitration covers only i1issues relevant to the
law and legal principles.
Table 3. Comparison of Proposed Rule and Final Rule
(incluces aopropriationsprohibitions)
Section Proposed Rule Final Rule

§201.2 Terms Defined

§201.3 Applicability of
regulations

§201.94 Record retention

Defines terms for tournament
system(8201.2(1)), principal part of
performance(8201.2(n)), capital
investment§01.2()), additional
capitalinvestment(§201.26)),
suspension of delivery of birds
(8201.20)), forward contract
(8201.2¢1)), marketing agreement
(8201.2(¢)), productioncontract
(8201.26)), competitive injury
(8201.2¢)), and likelihood of
competitive injury(8201.2(1)).

Describes how ruleapplies to live
poultry dealers and contract§2013
(a) and (b)) Also proposed in
801.3(c) that conduct can be found
to be inviolaton of sections 202(a)
and 202(b) of the P&S Act without a
finding of harm or likely harm to
competition.

Requires a packer, swine contractor
or live poultry dealer to maintain
written records that provide
legitimate reasons for differential
pricing or any deviation from
standard price or contract terms
offered to poultry growers, swine
production contract growers, or
livestock producers.

Defines pincipal part of
performance, additional capital
investment(became 801.2()), and
suspension of delivery of birds
(became 801.20)).

Section 721of P.L. 11255, Section
742 of P.L. 1135, Section 744 oP.L.
11376, and Section 731 d?.L. 113
235, Div. Aprohibit USDA from
finalizing or implementindefinitions
for tournament system&01.2(1)),
competitive injury §01.2(t)), and
likelihood of competitive injury
(8201.2(u)).

P.L. 1136 and P.L. 11235, Div. A
rescinded the definition of
suspension of delivery of birds,
§01.26). USDA removed the
definition from regulations in
February 5, 2015 (8Bederal Registe
6430).

Finalizedexept £01.3(c) Rule
applies to pullets, laying hens,
breeders and broilers. Not table egg
sector. Effective February 7, 2012.

Section 721of P.L. 1155, Section
742 of P.L. 1135, Section 744 oP.L.
11376, and Section 731 of P.L. 13
235, Div. Aprohibit USDA from
finalizing or implementing201.3(c)

P.L. 113 and P.L. 13235, Div. A
rescinded the applicability to live
poultry, £013(a).USDA removed
the provision from regulations in
February 5, 2015 (8Bederal Registe
6430).

Not finalized. USDA indicated in
November 2011 that it would not
finalize this provisiorPublic
comments indicated that the
provision could cause a reduction in
the use of premium payments, and
would requirethe creation of new
records, which was not the intent of
the proposed rule.
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Section

Proposed Rule

Final Rule

§201.210 Unfair, unjustly
discriminatory and deceptive
practices or devices

§201.211 Undue or
unreasonable preferences or
advantages; undue or
unreasonable prejudice or
disadvantages

§201.212 Livestock
purchasing practices

§201.213 Livestock and
poultry contracts

8201.214 Tournament
systems

§201.215 Suspension of
delivery of birds

Provides examples of conduct that
would be considered unfair, unjustly
discriminatory and deceptive
practices to provide more clarity anc
allow improved enforcement under
the P&S Act.

Establishes criteria the Secretary mi
consider in determining if these
actions have occurred under the P&
Act.

Bans packeto-packer sales and
places restrictions on packetealer
(buyers), i.e., they cannot represent
more than one packer.

Requires packers, swine contractors
and live poultry dealers to provide
GIPSA witha sample cop of unique
types ofcontracts With the
exception of certain information, the
contracts may bgublidy distributed.

If a poultrydealeris paying growers
on a tournament system (here
some portionofg r o wayneids
are based orcomparisors with other
poul t r y pegformance)r s 0
dealers are required to pay the sam
base pay to those raising the same
type/kind of poultry (with nagrower
paid below the base). Live poultry
dealers would be required to rank
growers with others withlike house

types.

Establishes criteria to consider wher
determining whether or not
reasonable nate has been given for
suspension of delivery of birds to a
poultry grower.8201.25(a) requires
a 90day notification§201.25(b)
requires suspension reason, length,
and resumption date, and
801.25(c) provides waivers for
§01.25(a) in cases of disasts or
emergencies.

Not finalized. Prohibitedby Section
7210f P.L. 1155, Section 742 of
P.L. 113, Section 744 oP.L. 113
76, and Section 731 of P.L. 1235,
Div. A.

Not finalized.Section 721of P.L.
11255, Section 742df P.L. 1136,
Section 744 oP.L. 11376, and
Section 731 of P.L. 11335, Div. A

Not finalized. USDA indicated in
November 2011 that it would not
finalize this provisiorRPublic
comments indicated the provision
would be disruptive to the
marketplace.

Not finalized. Prohibited bgection
7210of P.L. 1155, Section 742 of
P.L. 113, Section 744 oP.L. 113
76, and Section 731 of P.L. 1235,
Div. A.

Not finalized. Prohibited bgection
7210f P.L. 1155, Section 742 of
P.L. 1136, Section 744 oP.L. 113
76, and Section 731 of P.L. 1235,
Div. A.

USDA indicated in November 2011
that it would propose an interim final
rule on tournanent systems that
clarified its proposed provision3he
interim final rulewas not issued
because ofthe appropriations
prohibitions.

FinalizedPoultry dealers must
provide growers at least a 9@ay
notification of suspension;
notification must include reason,
length of suspension, and expected
resumption of delivery. USDA may
consider disasters or emergencies,
suchas bankruptcies, when
determining if there is a violation of
this provision.

P.L. 113 and P.L. 11235, Div. A
rescinded the 94lay notification,
801.25(a). USDA removed the
provision from regulations in
February 5, 2015 (8Bederal Registe
6430).
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Section Proposed Rule

Final Rule

Establishes criteria to consider
whether or not additional capital
investments required of a poultry
grower or swine producer constitute
an unfair practice in violation of the
P&S Act.

§201.216 Capital investment
criteria

§201.217 Capital
investments requirements
and prohibitions

Requires a production contract to be
of sufficient length to allow poultry
or swine growers to recoup 80% of
investment costs related to the
capital investmentAdequate
compensation incentives are
requiredfor additional equipment
investments, if existing equipment is
in good working order.

§201.218 Reasonable period
of time to remedy a breach
of contract

Establishes criteria for determining
whether apacker, poultry dealer, or
swine contractorhas provided a
producer a reasonable period of tim:
to correct a breach of contract.

Establishes criteria to caider when
determining whether the arbitration
process in a contract provides a
meaningful and fair opportunity for
the poultry grower, livestock
producer, or swine contract grower
to participate fully in the arbitration
process.

§201.219 Arbitration

Finalized. Renamettiditional
capital investment s criter ia.
Incorporated equipment provision
from proposed801.217(c). Will
consider whether producers are
provided adequate compensation
incentives if new equipment is
required when old equipment is still
functioning as intended.

Not finalized.In final rule USDA
decided requirements and
prohibitions should be covered as
criteria to determine if there is a
violation of the P&S Act under
801.216

Finalized. BeEame§201.217 in the
final rule. Criteria include written
notification with adequate
information about the breach and
how to remedy the breach.
Produces shouldbe provided
enough time to remedy the breach.

Finalized. Becanf201.218 in final
rule. Producers have right to decline
to be bound by arbitration clauses ir
contracts, and producers have the
right to participate fully in
arbitration.

Source: Congressional Research Service.

Notes: Section 721 of the FY201&griculture AppropriationsAct (P.L. 11255), Section 742 of the
Consolidated and Further Continuing Appropriations Act, 20P3.( 113), and Section 744 of the

Consolidated Appropriations Act, 2014 (L. 11376).

Final Rule Economic Impact

One of d¢dmplcahiimtfs by dp ppornoepnotsse do fr uUSeDAvas t he 1 ac
economic impaEtomamlysimpgdgesecdfintheuBroposoeddRut
for the livestock and poultry industries, the ec
billions of dollars. In the final rul e, USDA est
the range of $21.3 millifoonr tion du/s2t.rly ma d jl u sotnme mbta s
rules, and legal ®Modtadhi nhhet cotsitse faddt on the
noted that many of the high cost estimates assoc
litigationveoraatdindms .stBa@adcdause proposed provision
to lead to litigation or cause market disruption
costs were much lower than industry estimates fo
22Final rule, pp. 768836885.
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React iFdomatlo Rul e

on to the final rule was mixed. Some propo
Borra“mosd e s t’buatepd so expressed disappointment
alize key provi siisosnuse sa didnr etshsei nlg vaensttioccokmpaent
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es. For example, thWhiNhe¢ iohalf Faalmersl &n
ep, it "andesdnvnllfe matklea thastl isvtesp,0ck 71
spare nt’PNmd fatied that it was critical f
ive injury provisions of the proposed ru
nt ment that Congress prevented USDA fron
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pponents of the proposed rule were generally sa
oncerned about provisions that were not finaliz
rovisionghaPrdeifdinengamndp esteiftoicw ed ci¢mejrmriyni ng unf a
njustly discriminatory, and deceptive practices
dvanweanmnge s s isdoecmee Hoef most contenti,ouampofvetntes pr opo
r glu dthhacts e provisionsedohilidi getadotobemnmnween packe
ealers and pr oOdpupcoenresn tasn d egnraci wneerds .c o ovad mad et hat
ndprepose these prlvisions in the future.

[SEN o~V =l o BN ¢}

Selected Issues

The debate on the GIPSA 2016 shtetchhd €ndmofh2o
of the 1ssues could arise in the context of the
includes a edveesrcarli potfi otnh eo fmasj or conaer wel dbastthh
positions & fagaiomset ftolAe dmsepo p¢ed omulod. each secti
rule and arguments for an dA papgeanofini sXth itsh erne paolrsto. 1 s

Industry Groups Choose Sides

Within the U.S. livestock sector, there appeared to be few neutral parties regarding the proposed rule. Broad
industry appeared to be sharply divided into two groups:

The proponent groups argued that the rule would achieve greater price transparency in livestock markets anc
greater fairness and protection for producers in production contract arrangements. A few examples of propon
of the proposed rule include:

1  Orgarization for Competitive Markets (OCM): OCM is a ngmofit research group whose work focuses on
market competition in tle food and agriculture sector.

1 RanchersCattlemen Action Legal Fund, United Stockgrowers of AmefiR€ALF USA)R-CALF USA
representsU.S.cattle producers on domestic and international trade and marketing issues

T U.S. Cattl em@BGa@GA UFCA spresensahe U.8cattle industry focusing on efforts in
Washington DC, to further the interests ofU.S.cattle produces on various marketing and oapetition issues.

1 National Farmers Union (NFU): NFU represents family farmers, ranchers, and rural commtmjiresect
and enhance their webeingthrough grassrootslriven policy positions.

The opponent groups argued thtte rule would disturb carefully developed marketing arrangements that have
evolved slowly over time to produce greater consumer choices in meat quality and variety, and would place &
undue burden on packers and poultry dealers who are competing forwwnasdollars with a wide array of other
food products. A few examples of opponents of the proposed rule include:

BJerry Hagstrom, “Farm Groups Ha Hagstrdh RepoiDedemberd 20ld,mt t o Fi nal
http://www.hagstromreport.comgws_files1200911_gipsa.html
“Steve Kay, “USDA Will Pr o €aitle BuyessiMedklNdvember 44, 20t1kp. IPr ovi si ons , ”
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1 American Meat Institute (AMI): AMI represenmtsd meat and turkeyxompanies in the bited Sates AMI
keepstrack of legislation, regulati@and media activity that impacts the meat and poultry industry

T National Cattl emends B erepreseAtsUsSocatileproduceno advahCeBhe )
economic, politicaland social interests of the U.S. cattle business and to be an advocéte frattle
industry's policy positions and economic interests

1 National Chicken Council (NCC): NCC representhicken produces/processors, poultry distributors, and
allied industry firmso promote and protect the interests of the chicken industryardit he i ndus
before Congress and federal agencies.

1 National Pork Producers Council (NPPQYPPC represents U.S. pork producers and other industry
stakeholders through pubhgolicy outreach, working for reasonable legislation and regulationsjeweloping
revenue and market opportunities that protect the livelihoods of pork producers.

1 National Meat Association (NMA): NMA represents meat packers, processors, equipment manufacturers
food suppliers to the meat industry through assistance ayutatory and technical issues.

Note: Descri ptions of the groups above are taken fr

The abbooiviecl udes a partial list of organizations t
over the pPopopoadmptrwlpeoss etdider uthat ar b encoPt&Sl iAvcetd ha d
up itte potentialnole baereme prohes vvadbtrloemuygate and
incolryr eicntt e reptr.e tTehde tChregaani zation for Competitive
leaprmponents of thea ptepoomdendperhaspGd PiStds t thast t
important worth 1is 1in addressing what awe believe
requirementhatron ¢ ot a@fpimiped ittd omo nasni dienrdithvgi dhuaarlm t o
According tlhe pproppwsecwmdditmdte ness to contracts and
interactions between producers and |l arge meat pa
growers whentalhyedaohtmoattesd. rTuhlee ,p raocpowasrud idn g ott o OC
“reidvhat P&UTAdtn viigtor aQCGM al so cont emvdeerdb Itchvant o p
t hreud epotential 1impacts.

Opponents of the proposed rule were concerned ab

fovriolating the P&S Act, as well as a number of
contained several provisions to address the perc
packers or poultry dealers andppowodentduakpprcedaddc
rule to significantly alter how —biuns itnheesisr ivsi ecwur r
of producers, consumers, and industry participan
would have resul obadi f tsGIvH &Ave a shead lhiatrimg attoi ¢ o mp e t i
necessary to determine a violation of the P&S Ac
the proposed r1ul éomstitbeempot wlde ton itmpeo smaraketing st
procediddfeadattnt livestock sectors. They pointed t
and the nature of markets, with nearly all poult
portion of steer and heifer s lkieutgihntge ro fi sh o grsa dfeadl
bet ween poultry and cattle with respect to the f

25 Comments o the proposed rule by several industry and livestock and poultry groups are available at

http://www.regulations.gov/ Nat i onal Cattl e men’ s20BPSROOOMRULEMAKINGt i on, I D# GI
22431.1, National Pork Producers Council, IGFPSA-2010PSR000:-RULEMAKING -22460.1, National Chicken

Council and U.S. Poultry & Egg Associatidb# GIPSA2010PSR000:-RULEMAKIN G-22432.1, American Farm

Bureau FederatignD# GIPSA2010PSR000:-RULEMAKING -13971.1.

26| etter from J. Randal Stevenson, President, Organization for Competitive Markets, to GIPSA, November 19, 2010,
http://www.competitivemarkets.comgtiex.php®ption=com_content&ask-view&id=373&Itemid=50. Also see

comments submitted to GIPSBavid A. Domina and C. Robert Tayl®dCM Support for Rules Propaséo

Implement Farm Bill Requirements for Rilaking re Anticompetitive Market Activjt@rganization for Competitive
Markets http://www.competitivenarkets.conmnhdex.php®ption—com_content@ask=view&id=373&Itemid=50.
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Fi gdaedabl)e Hence they argued that several rules
sector might be counterproductive for another.

Congressional Intentyand GIPSA Aut hori

An initial concern exhrteboc wlelbdcwina@xREgpende nt s
the intent of Congress as expressed itho Sections
what e xt e nau tGhoPeSiAt shvaids @ xamd i aimenmse g1l ¢dthe P &S Act .
According to opponentdprovhsupheopos ddtnrmuiheg prclked
packer sal-ethaot edduetviels dboecykond ©oH d2¢cd E& nmr b mk ht s

In the prGIpPoSsA da trgutleei,t s aut hority derives in Ilar

P&S Act (7,wHiS$hCprd¥8§)desmaamakkesBebreudey, 71 e;¢
and orders as may be necessa?¥y to carry out the
Gl PywAsupporisedconcthsi @dS ebnya tao rgsrAowmigpn sotfi 4 3a n 2010,
l et tUStDHMea@ r et aPar Winlh¥Ga cPkKS, A aut hority and responsi
the full scope of subject matter coverbeyd in the
the letter and intent of -¢dhttaP&Sshed , pasnaemehded
administrative law enunciated by the Supreme Cou
coutrts

In contrast, concerned 1 fdComegy dghachas hgrdropms ¢
ruvemdte yond what was r&Fuithkdr mar ¢ hicdiftpome bi 1
contededivetr al congnrnksesani dmali ngo tt dSee cdteiboant se loln0 Of5a ramm
11006, and that appdeoa pcroonptorsaeddi crtult he decisions of
Unfair Practice vs. Harm to Competitic
One of the more contentious 1 s s usesviseuw rtohuantd i hnagr m
competition is not mnecemdwmaty wioo lcaotnesl utdlee tth&S Ace
argued in i1ts discussion of the proposed rule th
practices or unreasonable or discriminatory pref
can be a wi &St iAen owithlbut a finding of harm to
that Congress intended the samée) Thewhishidpehat:i
note conduct that harms competitionhamtmcreates n
c omp e’taintdiroena t e s ’'mcoomnodpiotliioenss in parts (a) and (b),
it believed that harm to competition was mnecessa
GI PSA noted that <courts ofs avppcewa bo nh ehmmpemd its a gne e d
stated that the courts are inconsistent with the
findings of h¥GEmMP$A compethd¢ iomurts’shave failed
interpretationhiosf ltiheenmgafEuppods dbddg bt t hd, 2010,
l etftreormg rthuwepS eoefiat or £ tVGiolysSahadkc h st at e d:

Z“Proposed Rule,” p. 35338.

28 Letter to Secretary Vilsack, August 13, 2010, signed by 20 Senators; availattte/4bhnson.senate.ggquiblic/
index.cfmp=PressReleases3ontentRecord_id#6a7ec037/01347598f54-be576eal7294

29 Copies of some letters from Members of Congress to Secretary Vilsaakailable at the American Meat Institute,
http://www.meatami.cont/d/spi/61286pid/61286

30 Proposed rule, p. 35341. As noted earlier in this reporfehey vs. Tyson Farmsas was concluded with the
Supreme Court declining to review the case.
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A cardinal principle is that the courts are to give deference to the interpretation of laws by the

federal agencies that are charged withlengenting and administering the®pecifically, for

instance, GIPSA is to be accorded deference in its interpretation, spelled out in the proposed

rule, that the P&S Act protects individual producer
deceptvepactice[s] or devices[s]” without a necessity
on the broader market.

In Se2ZGli.@a2mld0 2 ®F. 2 he pr opos eddtroulees,t a@®I1PiSsAh pcrroiptoesr:
deter mining icdémhdeu chR&S k&t Aeaded that conduct tha
deceptive, oma yWimoetr imaimm ttohheyrcloanpge i t maomk ewti t chri n ¢
markebut producers or growers may be hurt financ
actions, and @WI®SWAi ehatdet hhe W&S Act

Proponents o fe dthhaet riutl ei sc otnotoe nddi p £t cbueicamtsoe pr ove

sufficient or compellin@l PefvAddee mercous adixdhiplad twh
individuahla vper bbdeueaored sby packer or paudditry process
necessarily ipevolPfoohaxmmpd ecomome chicken gr owe
even though there are two poultry processors 1in
gow for one company and cannot switch. Small hog
prices for small lots of hogs, even if hogs are
In contrast, opponedttlsatoff & dhearvaele gapdnusttitisst esn td lya m gid
plaintiff must sho¥%l sugeadr thiacuml 40, wtime aAmersiecan M
contenWUSDAhas¢ attempting to use the rulemaking p
system of governgmead,s holwetvkat if WHkeilaw is goi
be changed by Congr e $AMI ncootndtheyntdb ufe ¢ her atgaoif e me
prove harm to® woampedstuoshly every case brought,

apliamti ff in a P&S Act case will argue that there
compet3 tion.

Many 11 ve satnodc kp rgordomucpest k at t hi s weeoaukledr usntdaenrdmairnde ot
usoefi | t e romaartkievtai mmpg ame n¥Ehad AMAse .concerned it coul
profusion of fhe¢igae¢wohl AMAhr edated or they will
standar di zaeddd etdh aitmpvraolvueeme nt s a nwdi Bodt nhreer wanradrekde t i n
and thus abandonreyd,l elsesadvci onnge nt nheet ni ntdhues tl ong r un,
meat industry would become more concentrated 1if

]

processors would seek more control over their 1

St atPus:vi stihbeW 2 01 2,3 ,F Y2PY2I(h n4d aFp'Ropri atieds acts p
USDA from finalizing the provisions on harm to ¢
determining unfair, unjustly discriminatory and
undue orblearpmebOeamences or advantages.

31 For examples of producer comments during several GIPSA town hall meetings;DSD®orkshops, and
congressional testimony, see “Examplats of Market Behavior,
http://archive.gipsa.usda.g@spFB_examples.pdf

2« AMI Fact Sheet: Ten Key Facts About the Proposed GIPSA R

33 etter to Secretary Vilsack from J. Patrick Boyle, AMI President and CEO, July 28, 2010, and accompanying
document that responds to a GI P S-AMidsoccounmceenptt ieonntsi talnedd , E x‘pFlaar nmm
34 AMAs refer to agreements to purchdisestock by means other than the cash market. They could be forward

contracts, marketing agreements, orpacketne d supplies. See “GIPSA Livestock and
January 2007. Available attp://www.gipsa.usda.go@PSAvebappareahomeé&subjectdmp&topicHr.
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ve sitmd kPoludrtalyasi ng Practices

cording to opponents of the proposed rule, Sec
cker and dealer relationship and teutrnamahnt sy
the farm bill, and would severely disrupt 11ivV
the proposed rule argued that these practices
ocessors to manipulate prices

strildtviesg ock Dealers to a Single Packer
rrently, livestock dealers often bbuyyelrisvyest ock
ten go to feedlots or sale barns and, based on
¢ kSeercst.i on )2 ilnad? (tbhe prwomdsaesd Hihlmetseadck dealers
r ki nag swiintghl e pac kec ouolndlkye weinstee,r paanc keexrcsl usi ve ar
aler who has been bdyghaofifnidedi aalsl yt & Dplafcikeedr GI P
gifthat the regulation would open livestock mark

tween multiple packers usiwlgi omei tdesndyes aoculad
ni po@hlRS Adtnhoatte t his wout dtbhepeowabllyl bshetight e
ear esingle deal er poafctkeenb yb uoypse nfionrg ntuhlet inpalrek et t o
l e oppoditehnatts raersgturei cting 1ivestock dealers to

packer sma letskppencsi amhloy Isack the resources to sen.
untryside to ysaarlieo,ubse ranufcaia dolmanithsbyh,s pa cker s may s
e costs of a single dealer operatimagy in differ
ed to interact with multiple packers in order

gifthat restricting dealers could oreSame competi
c kceorusl choose to exit smaktblk wmoumkdtsibecads ¢ her

d
quired to usdaytheimsdwmdpaodkdring able to shart
le packers.

atOn s November 3, 2011, when USDA subsmbAted the
di thitte dwodt i dahotze Section 2 O0Plr.o2vli2stibofn st hien pr op o
2012, FY20in3dd, FFEYY2POr1o4p r i a tdiootn satdddatepp sd pos e d
ovisiomhugmrpacldationships.

nning -tPRAadklear Sales

ction 201lhaVermdpyciwomtBlBer sales. USDAednd propo
at price infor mati ¢ spaicsk eerx cthraamngseadec tdi vornisn, g wphai cckhe
tuation where packers may be able Itfo trthaeni pul at
ckpamnakesale price 1is mnot publicly reported, t h
ssing a crucial market signal.

ponendtshaattbgame otnp palktkmwss pk © p orsuedde udladu s hemar ke t

rm and speed up 1 ntdhuasnt rsyl ocvo nisto 1diodwantiidobha frtaitchse ro
ckpncker sales are a key tool for smoothly mee
d demand at the plant IscavpdgckcWi ¢ hwaul d uLthr shdr
tovedhtetodk production sector to |l imit procureme
ditional source of supply (i.e., purchases fro
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sell feeding facilitiwsemppemwhdadmsd nta ottheswmnpddlke s
distance to their, orwmi silmg gait id®ma lopwealaftaromsi ssues

St atOms November 3, 2011, when USDA submitted the
indicated that 1t woul de nporto pfaBmreadviirmskiheghesc tiinon 201
FY2012, FY20in3dd, FFEY2POrlo4p r i a tdiootn sa dadcrtess sd t he pr opos
provobgpiackpncker sales.

Revising Tourmnament Systems

ournament system 1s a r satnpkaiyn gt hseyisrt ecno nutsreadc tb
ry gr ower ss.ewedatrk t direo winldg ogfmenal cohd ys rodfweorc k o f

is ranked against a pool (settlement group
r mance, a discompmlti eod tao ptrleemi uans enacyo thter a c t
ono R 0tlh@& Ipfr opos ee¢ quiluirwe wpaud ldt haw vedeal ers t ha
amempaypyshe ms adma obowess pvdhy raise the same ty
. Tlyey wewhd reawdinrkle grtoover s in settlement gr o1
hpdulktry growing facilities
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ponents of, thpeprhdOipoaslldy r udmee dmpodut]l ttrlye pr oduce
rnamemtdesygmed to appdaow Igrlevea smetohed mpe t el
based obNowevdmn, mmencause the 1 nspuper ftohramha ndceet e
supplied by the poultry compaxdyportsel f, the
icompetitive mepcahnaineiss nt of osrh ipfiotlu 1trtorsyl scsotno u g a g e
¥R omonedttlsatarlgascause poultry processors pr.
feed, the contract growers have little contr

S| =B "2 ® 0"
w2

nentpgpoosteodih@mament pr omasi by gmbiolbeessstor s,

racwoghea weamaBined the proposed rule prohibi
try processors could reduce base pay below c
ormers more than if discounts were allowed.
matremtcld avegluisdtabk @he ygyr raclnrte sdss betmf undament als
ee mar ket t hato prpeovnacenldtdse headtf iucnideenrc yt’sh eAlpsroo,p o s e
ness provisiwauwsi nvdiitfef eirnecnrtei aafslhe rdg Miciati imkgapt ri e0s s 1 1
ntive to provide premium pricing to the best
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ndicated on Novemberpu3db,l i250hl 1f,o rt hcaotmmietn ti natne nid

on the poultr y¥*Tthoeu rpnraonpeonste dp rpiachikn gr gsqydsétacend.r ¢
g the tournatmeamdmpamnysnetndg Sryeswerms mus t pay ¢th
ers “wWhe sameset’'gpPpepaenldt kyndand griloiwkea s must b
"Hhyep eisnt er i mi €wlonradli negu pireno ptédhea ¢ d fr'tud ¢ shaymed e f i n
pe a'tnd memada pouvlhe ysdahmatbisedfand shares the s
n"glef. k e h o’tisse dteyfpiense d a s g i‘coowmpnagr ahbolues epsr ot dhuactt iuosne
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¥Temple Grandin, “Ag Department Proposal Threatens Ani mal
http://www.huffingtonpost.congmplegrandinAg-departmenproposaith_b_769717.html

36 Rural Advancement Foundation Internaticht8A (RAFI-USA), Comments from 26 Organizations for the
Workshop on Poultpyetter submitted to Department of Justice, December 31, 2009, available at
http://www.justice.gowtripublicivorkshopsag2010éomments255196. pdf

S'Draftcopyofin erim final rule. Grain Inspection, Packers and Sto
Systems and Compensation,” unpublished.
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t ec hndlSdDgAy .e s t i mait eac tt hads tt hteo dtihme fiimduds trruyl eo fwotuh
$22.6 million.

St atTlhge: final rule 1ssued on December 9, 2011, di
systRmsvi stihbeW 2 01 2, FY20ankyY?2 BaYp3pOrlodp a © & sii bpidte h
USDA from spending funds to impbémeamnt provisions

Reckeedping to Explain Pricing

In Section 201. 94 hatvheeqdpirrpgnacsked ,r slwd nwowlodt r act «
poultry dealer to mmrimvtiaden Iwer g itttiema tree croeradsso ntsh afto
or any deviation from standard price or contract
production cemthiacvds goaolwepsoducers.

According to USDA, producet hewhae mepcpwrardeurctol ybat ab
receive lower prices mehas dohemppuocdudhaepghehavetn
producers e¢paeti me netdThhaetn dbeentdt er documentation wou
enforcement of the rPd&Sn gAccte,r tpaairnt itcyupleasr loyf rdeigfaf e r
terms deemed to be unfair.

Opponendd hetatmis revaseondkadpmidagt rdidccument s and
justifouadbtdi ocms twble to maintain comphe ance. Co mt
pr opos eodu Irdualde two more | itigation because a 1ower
woubd apopppondents beymregnwd [tolmhagter wdrntermatpwres ue
mar ket ing aArMAa)nhgactmepnatys p(r e mmnlginvse sftoorc kd eolri vpeorul t r y
particular tr acidtlbsat Obpwpywenresn twss ea stsheerste and ot her ¢
ensure a steady supply of animals (as well as ot
capacity plants olpecantdamgemddfticia@ehsgd yal saw for n
adjustments for quapieé¢eycrgbedefaotonsheThmapkepo
would hurt producers too, opponents added, becau
mar keting agrkeeernse nttos Iwiimtiht ptahcei r own exposure to
capiAcda@adrding to, rtule repspwinte ncsul d be the [ o0oss of
producequaabf gineant haurdidta lbumesledd mAr ket ing

Opponenetdso wkamdf specific documents or records wo.l
for price differentiawisdei na caclelp tcaanscees,. tThoi sg acionu lidn
companies could avoid uncertainty ronrateirornor . Crit
genganad smedical history, for example. Al s o, live
typically haveli deanttriifbiva bethse fiaphbapvseidcia gt€i mgwail s ity
livestock. Top 1ivestock tphraotd uwoeurlsd nbaey saulirteaabdlye k
enforcement of the rule. However, rule c¢critics,
mar ket situations where price differentials migh
geographic mar ket choen dsiameo nlsi)v efsotro ccks sperna d wmctl.y t
To further 1il1 ustarmptlee, ocfr iat ipcasc koefrf etrheadt tnheece desx a n
cattle to run i1its plant at pemikghttf@Betiamneolyt adn i
only 500 hedad. siaAss wax lorapds ihciegdh eorf fer to obtain the
even though all of the cattle are of comparable
packer did not exert any undue marketlpawed fi n ha
transaction would violate the Il aw or what docume
differential.
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St atUBDA decided not to finmalize the proposed prc
USDA noted that pudbltihca tc otnhnee nptrso pionsdeidc arteec or d ke e p
have unintended consequences in reducing the use
provision would require creating new records, wh
ProvistihbeW2 Q1 FY2013,anBYF¥EDDI > pr i atdiootn sa dadertess sd t he
proposed rule on recordkeeping.

Poultry ProvhnBiohst ShRdul try Companies

Several provisions, Sections 201 .eMlo5 ,a d2d0rle.s2sl1 6 , a
pouyl tgrr owers. The ©proepdos esddhirfetguprrddwatsi amp priask fr
poul tr rs, in an attempt to alter the b
when n and ful fill isn gp rcaocnttircaecst si.n HRohre e
i es require succesesd vteh acta piitt anle eidn
it ctohubhlade mpraptbidmsebdbeeshupest hegn
otdi on contract to be of sufficiert
o recoup 80% of the cesdts related

eral government should guarantee
hat an underperforming producer would have
ient producer.

, the pradvhsiopeubvomysaslgee wlarys n9@ice from a I
try dealer Wwedwypepipgamtdsglbhue-dayg 9)er i od 1 s

s siwnf,orseisneceen events, other than the excepte
r emergencies, could Waeaxampod wd halbbkretter not i f
omi ¢ tchoartdaintgico mwsa pi d1l y.
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atMos:t of these provisions were in the final 711
quirements were adjusted to make them criteria
violation of the P& 1Acwti.ngThger opwreapso steod rpercoowiips il
elated to a capital investment was dropped.

H@*“(/)CDO(‘D'U}(‘DOQVJ"'N"‘

Making Contracts Publicly Available

Sectionre2qOuli.r2iin3g, public disclosure of contracts,
parts rofedtshbea tpaeu i ncr e as ed macroknesti dterraends pbayr emmocsyt it s
desiratdhe gooliha wenr weesddialnhd t he transparency r1eq
contracts in other sectors (e wgr@®nicresrinrealn ¢ch arha mk
alplroprietary information would be concealed or 1
e Xxpr e scsreidt ibcys was dedwdimli eawoahdabeteration or adap
existing contract “uni’ggswefifr acenssut ba ltsbonldbeer tpiomsutae d

every adjustmentwepoastetdandghéedogecebawvaeamgieproprieta
marketing strategy and sacrifice market advantag

St atPus:vi stihbeW2 01 2, F Y2,(0aln3d, FFEYApOrdotpiroins aecd s pr ohit
USDA from finalilziwmegstidadsk promdipawilnt om contracts.

Economic Impact of the Propos

One of thenpeoammaowdnts of wahtseh aptr eoidptromsleade bruusl e
economic impact anallgishe TOEfrad¢ cofwvaMadege meed
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( OMB)Y “shiegni”mice@aanm, it would have an anamal effec
$100 million. A rule declacaglaignthecartdr quirt
regulation, assess poten®MBrle vcilohset. sp raonpdo sbeedn erfuiltes ,
nodtet er mi ficecdo ntoomibcea | Pwhisdlgmsadiqemmadede t horough cost
benefit anal ygsuiasn ttihfaite di nacslsuedsessmeant of t he effect
the rule.

Al stoh,er e wa scrsiitginciifsim-bbenvterf ithaeanadgytsis presented i
oppondmunlt swase mpl e teed afnadn snkearsisti one l @ecawuati tf offai I
potential market consequences under various Sscen

On Oct b eglrl 51 ,Me2nble0r s of Congress sent a letter t
proposed rule went beyond the mandate of the 200
livestock and poultr T hmea raknmeat li ynsgi. s Tchoen tlaeitnt eed isnt att
fails o demonstrate the need for the rule, asse
mar ketplace, or establish hodwdrtdhses itmlpd ednemd g ti oa
ne &@4The Members askOdftikat oSOAief Economist pro
economic analysis. Sacr¥tshbonclk sondbomsaeeclqatetsd
Agricul ture Colnund & ¢“beteyhodiithda ¢boksmaenf i t anal ysis we ha
conducted for the proposed rule, we look forward
Department i1if all factors have been properly con
incorporated, and -bteon eafiidt mmomrde rreilgaotreodu sa ncaolsyts es p
rul emaki i process.

Me di a ¢ t pttoheadts i n a, D2 @& & inbp e r ewrd &eh ackaclhSoelcdreertsa r y

Vil ssaadldat WwWSuUlAIview the public comments and cond
befiet analysi sRFCALESHMe Hneabfrouhe. leading propon
rul e, endeosrmode USDAconbardefiamodadhalbbeiodetvbhat R
woud ldow t he psr otproesmedn ddauulse bene f iotw flbSrDA utroal Amer
properly implement *“Ompd ommfidt thcaeh ott thee BH& D plcste.d 1 ul
have to be deemed economically significant 1in or
Secretatsy cVWinminseanctks t hat theftrad ecpobhldebeomnmmdn £ 1
raisbhopedhea ul e thmpponcimvtosiialamor el ki ffi ted in scope

= T O o O

GIPSCoosAtnal ysis

Sinee ptrioposed rule wassdecemed wBdgdbwyd whikh OM

requipreodv itdoef ijcuast i on. I n the pdrhposcdatrageri &4 PSH
(1) adminis@yacoves coB)snpnaljpwsitimmendnadosts. Most o
estimemodsd quantified imemdhea pqgwoplbisteat rwd endtuure.
the cost of the record retention requirement to
current level osft arteccdo rbtdetknzctef piptm bwdaesdf awe r mi ned by s u

38 Letter to Secretary Vilsack, October 1, 2010, signed by 115 Members of Congress; available at
http://www.meatami.cont/a/GetDocumentAction/63222 American Meat Institute.

39 etter to Congressman Lucas, October 15, 2010, signed by Secretary Vilsack; avalitpl¢/agripulse.com/
uploadedJSDA_Lucas_re_GIPSA.pdf

“Rita Jane Gabbett, “UBPAefotCéndilys MEatingpfabheOGdcdn®exd4Rul e, ”

2010, Industry News\M.

“RCal f USA, <« CWeBupportalSRAREmMto Conduct NewGBst ne fit Analysis of GIPSA
press release, December 14, 201tfh://www.r-calfusa.comiews_release?d10101215ceo0.htm

“2SteveKay, “USDA Will Re CattleBuyers \Weekl{pédembgrL0, ROAA. ¢ , ”
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and de mthtdlt @aonsdb d 1 nc megpsaad ntcrya i n -thalki pg ipro desxs .s
For other provisions of the proposed rule, such

on p#elkiectker s alwe sadjtthset meaamsts oca sattse dp rwihtihb ihtaeldt i n g
mar ketingAcproar odti incgehstt.o cG R S At ot pac ke rpsa cwkoeurlsd 1 ncr
would have to papdhrcghdem betheeofedtsehst owpr e vent i on o f
monopolistic practices amd.a more fair and compe
Beyond qualitative costs and benefits noted for
several costs as required undell. St3h€e® kP ayspefqowo r k Re
Sections 201.94, 201.213j maobhe2¢dstand ROEEp2ZHE.
and conducting analysis for differential pricing
of ubmittingwassasmpilmea tceodn tarta c$t2s4 , 083 per year f

] or
indugatnrdi ecsh ot gifmganions for the suspension of bi
wa$l1l2,500 per yeawa$dh@0@sffomadeéni ciosttering the
contract provision.

Industry Analysis

In responscsei todo We Glki&Asyt shies meat and poultry ind
released three studies of the proposed rule duri
t he U. S.anedc otnhoemyl i ve st o.c kT hmen ds tpuwduil et sr ywesreec t porresp a r e
American Meegt Nhhsonalwt MgcathAssociation, and the
study was conducted using differing assumptions
larger impacts thamnahdgsecasted in GIPSA

American Meat Institute

The firmalympscofathe proposed rule that the mea
20] 0wakEcaememi c | mpact of Grain Inspection, Packe
Propos&dmpRuleal for the American Meancliuhdaatd t ute (
the proposed rule would result in increased 1iti
away from the use of marketing agreeddrets and re
study conhieandwadultdhatnd¢reasetankbfmeaeategdnressaaddr
meat dbEmapdojected thdtl 4t bdadclhivimmd/dSregnbssidomes
product (GDP) and a loss of more than 104,000 jo

National Me at Association

On Novemberf o& ma2 Elcb,nolmmn A, Efhicmatel ebhstetlde Econor
Gl PBAPropog‘adleRetkedy was prepared for the Natior
cooperation with ’st hBe eNfa t Asosnoacli aCtaitotnl e(mdeGB A) , t he

43 John Dunham and Associates, Ifithe Impact of Proposed Grain Inspection, Packers and Stockyards
Administration Proposed Rule, Methodology and Documentgti@pared fothe American Meat Institute,
Washington, DC, October 21, 20Hatp://www.meatfuelsamerica.co@/PSAktontent/
Meat%20GIPSA%20Impact%20Methodology.ptiie AMI website includes an interactive map that provides-state
and districtlevel impactsJohn Dunham & Associates is a New Ydi&sed firm that conducts economic impact
studieson a variety of issues.

44 Informa Economics, IncAn Estimate of the Econotni | mpact of G| P Sw@asedférthedatopad d Rul es
Meat Association, Oakland, CA, November 8, 2(itfh://beefusa.orgbDocsGipsaReport_201aL1-09.pdf The

Executive Summary can be founchétp://beefusa.orgDocsGIPSA-ExecutiveSummary.pdfinforma Economics,

Inc. is a private agricultural commodity/products market research,sisadyaluation, and consulting in Memphis,

TN.
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Producers Council 1( NPWPrCke y akedd et rhact'siNoante is(eMaTaFc)h. e rTsh e
interviewed beef, pork, datdepapkect gdi ndspomgepart
proposed rule and expected costs and then used t
industtrthesUa®d economy.

The I nf omandoentt me tyi ma tdeisr eocft tchoest sctostshasismd¢uatre
with compliance—4blIbhemphkbipofscerd 8 F 1l @mdBrmohlion
pork, andf o8 LmiOynl)gdimeg nnuwdpecopested at $169 mi
($62 diolrl,ibadSwW & froprd d k o na ndf Bo3u | mirdyd)t. o mlmhtee d e c t
costesses due to reductions —we pabduacdt qalally tlyi @
The anmwalesltoisnsat ed at more thfadare$lf.,3 $WRi5091 imin 1G $o
f opror k, and fSor® @1 tmi ¥ ) i oTihe I dtfhoer neacwosndoamlyy mp a ¢ t ma o «
be a r e 8luc5t6i obni lolfi on in GDP and nstawd gt Radt, d 00 1 o

iwoutlalke two to three years for the decline in e
costs would lessen over the long term as the 1ind

National Chicken Council

The iNmtal ChickenPrCop@s®PSArRlUleascRel ating to the
Economi nl Mpaetmb ¢3Thlel ,r eplIr®. was prepared by Far
focuwsnebdy the chicken industry. The study estimat ¢
chicken 1indusbtirlyl inbonwawavtelrg n whi¢ heasosng each year.
fiwemr period of 2011 tswodidnldSrfe7dxle dncidsltdsomousing
associated with bird death loss fsempleang aefhflici
an a1l g ®» swosuil mc r$e2a2s5¢ mi 1 1 i otnh.e Isnt uaddyd nperiomjme,c t e d a

administrative cost orfi 8 tmhd 1lfiioms,tf ¢yheca d¥.@a r hnukrd tohmet
study found that the proposetde d uwiet hwoiunl cdr el acsaedd tlo
which itcoaasd whelidh.dutsotabye ckesns i1innovative

Congressional Interest and Ov

The '"CodRgrschsoswe d ¢ oinnstiedreersath li¢nn tGInPtS Ao nd i mpl ement at
proposédlmediaafttehlﬁeg'venibOeler(lection, Representative F

c hma of the House Committee on Agriculture, 1nd
beof 1nterestomans sp ®wte rafi gthlte ree s pon ssiiboinl iotfi eeshedur
lltfongfﬁAlssso, in a DebBrabechoWewmamaor of t he Senat
Agriculture Co mMaRtbteeret,s kavimmrdnb $ aSheaMiaokked th asntnast e d

that hearisnngpromoGd®SAul e silsoswmled ben cdmed eadf 1isne W ehre
Agricul t urse oCwemnsiitghte’ responsibilities.
Eventually, Congress expressed its concern about

process'ToTnhger elsls2 enacted an appropriattiioms rider

45Dr. Thomas E. Elam, FarmEcon LLEroposed GIPSA Rules Relating to the Chicken Industry: Economic Impact

prepared for the National Chicken Council, Washington, DC, November 11, 2010,

http://www.nationalchickencouncil.cofilés/

FarmEcon%20study%200f%20GIPSA%20rule%20impact%20Nov%202016auhEcon LLC is an agricultural and

food industry consulting firm located in Carmel, IN.

“%Andy Eubank, “Frank Lucas An x iHooesier Ag todagNovembere3, 2000,u s ¢ Ag Le a d.
http://www.hoosieragtday.comwire/news01167_lucashouseag_225014.php

47 Letter to Senators Stabenow and Roberts, January 12, 2011, signed by Senator Johanns. Available at
http://johanns.senate.g@ublic/p=PressReleases8ontentRecord_ide4e13758B7f3-4d6¢9e1c05ab03483205
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on USDAbility to finalize and impletmfent parts of
Congress continued to enact the prohibitions 1n
and included provisions t of Yr2e0slc3i md HpoaFrYt2sh ¢oSff itriset
ime since FY2012, the appropriations bill for F

The GI PwWaAs arrutl eof t he farsipabislkld dnebbastue.esad nHeshee 2
farm bill wversionsprwovuelndt ehda vleS DpAe rfmmaonne nftilnyal i zi n g
the GIPSA rule or issuing similar rules in the f
GIPSA repeal provisions. In the end, the farm bi
2014 L(.-79 1Bdid not include at hGl PfSaAr m ebpielall pprroovviissiioc
successfully enacted, the appropriations provisi
Hearings

On February 17, 2011, during somyraepadoaoceedi pyt t
House Committ ¢®a nadn tAhger iSewmlatt er Commi ttee on Agrict
For e®Stercyr,et ary Vilsack was asked dsboeucto ntohnei cpr op o :
analysis would be completedWidgdhmodbuttheprpwvaoamgongd ar ul
indicated that USDA was working on the economic
comments, and would take the time necessary to ¢
also ask&tdecicfonbSnmdAhAuvbhdabgegsspeeovwd and made availab
comment period, but no commitment was given. I n
147 Members of the House of Representatives foll
all ow fcooammerntl ioccn any revisions to the proposed
anal%ysis.

In addition to these initial hearings where ques
raised, the proposed rule was qus.stWiotnreeds saensd idn s
three hearings on the state of thHowse f, por k., a
Committee on Agbcommtutree on Livestock, Dairy, a
the proposed rule would hdmptedodAhadamiergg . dhet lway
state of thehbkbbgeshocBenndaes Committaened on Agricul

Foreatsypy aired concerns about the proposed rule
while a witnessarfrmeam tUme oMa ttiesnmalf ik d t hat far me:
proposed rule to provt’de fairness in the marketp

In addition, the GIPSA proposed rule was the sub
Committee on Small Business, Subcommittee on Agr

48 .S. Congress, House Committee on Agricultlitee State of the Farm Econoniyl 2" Cong., February 17, 2011.

49U.S. CongressSenate Committee on Agriculture, Nutrition, & Foresfyg r i cul t ure: Growing Ameri ca
112" Cong., February 17, 2011.

50 etter from Members of the House of Representatives to Secretary Vilsack, May 18, 2011. Available at
http://agriculture.house.gqudf/lettersGIPSAletter110518.pdf

51U.S. Congress, House Committee on Agriculture, Subcommittee on Livestock, Dairy, and Poult@pgd2 5
sess.Hearing to Reiew the State of the Beef Industypril 6, 2011, Serial No. 118, Hearing to Review the State of
the Poultry Industry, April 13, 2011, Serial No. 1121, andHearing to Review the State of the Pork Induysttgy 4,
2011, Serial No. 1324 (WashingtonGPO, 2011). Available dtttp://agriculture.house.gdwaringsdefault.aspx?
CID=28&GID=21

52.S. Congress, Senate Committee on Agriculture, Nutrition, and ForEsa$tate of Livestock in Americhl2"
Cong., ¥sess., June 28, 2011. Video and testimony availabitpat/ag.senate.gdvéaringshe-stateof-livestockin-
america
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Committee on OversightAsand Gdee remdmdshtter ryR dwkiatrnie.ns g se,
mostly expressed their concerns that the propose
operations In the Small Business hearing,

testified that the proposevderul@andohdg hrdpupend
loss of competition due to industry consolidatio

FY2O0Alp2pr opriations

In respon to significant concerns by s ome

s e
biHIR()2th2at passed thecdHowuwseenod Jaatti dod, 72D,11pr
u

USDA from

sing afftyo awrpirtoep,r iparteepda rfeu,n ddse vel op,

interim final 1in furtheT ttalnec ep roofp o soerd oGIhRS Avirsuel et.o

During delRat @ RepresenMarcy Kaptur opposed Secti

comment s but did not of fer an amendment t o

benefitted farmers and ranchers and that GIPSA
rul emaking pnrtoacteisvse. KRaepptruers eal so entered statemen
Bureau and a group of 140 farm organizations
proposed rule forward.

The House Committ'eepohltRppkdirieisasteido ncBoStiAc e r n
proposed rule misinterpreted the intent of
marketing practices and underestimated the
concern that USDA might notvhaReocodipt ¢ e dAowt tthhd
rulemaking b¥fFapwmbBidliliRggmbatcepnsons” and Expl ana
document . In addition, by closing the comment

of five workshops owi tcho mpheet i Deipoanr thneel ndt joofi nJtul syt i c
the committee report stated thats tahbei [Detpya rttome nt
comment on the proposed rule.

The Senat &l. Rertéhiattd woafs passed on Novembmirl alr,
provision. However, t h d. RY 2i@nlc2l 2ucdoendf eSreecntcieco nr e7p2olr t
conditions and psr oahuitbhiotriiotnys toon fUSn»Al i ze and
proposed rule. (Section8(20].2001)210201200t2]1120°12
201. 2 tRabld)e On November 18, 2011, the Consolidat
AppropriatiB.als I52twa s2 Oeln2a c(t e d .

Proponents of the proposed rule “moartadt erliozwe d
the proposedenthofneghdt PEKS Act . In a November

Me mbers of the Senaltnei,o nt hneo tNadt itohnaatl SFeacrtm eorns

that would have helped i*hepecerdwrntthefrathmards dmpd on
proposed rule believed many of their concerns

53U.S. Congress, House Committee on Small Business, Subcommittee on Agriculture, Energy ariRebualdegry

r € moyv

Injury: How USDAOGs Proposed BGInesSEalXRoornge skss. rlulys7, 2@her i cad s

Testimony available dtttp://smbiz.house.go@alendatEventSingle.aspEventiD=249313 House Committee on
Oversight and Government Reforhipw a Broken Process Leads to Flawed Regulafibh@" Cong., ® sess.
September 14, 2011. Testimony availablbtgs://oversight.house.gamtiex.ptp?option=com_content&iew=article&
id=1429%3A914-201}ghowabrokenprocesdeadsto-flawedregulationsg&atid=12&Itemid=20.

54 Rep. KapturCongressional Recordune 15, 2011, p. H4261.

55 Letter from Roger Johnson, President, National FarmeienJto Senators, November 16, 2011,
http://www.nfu.orgimagesstoriest1_16_11_Concerns_with_FY_12_Ag_Approps_Conference_Rep8enate.pdf
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statement tomre¢ hAppAgoprcmdtions Act,“Wehel American
commend |’awmabkar $o prevent GIPSA from proceeding
010

costly provisions cont™®ined in its 201 proposed

FY2013 Appropriations

The pr ovilsoicoknesd tlhSaltA bf r om i mpl ementing the major:
were continued in FY2013. Section 742 of the Con
AppropriatiBnls.-60Akt3vh20h3wégs enacted March 26, 20
from the FY2012 Agriculture appropriations bill
proposed rule on livestock and poultry marketing
In addition, Sepatoivdams i Dh2 tihmael ukdegqdiiaed the Secret
three provisions that USDASDAnEFlim2a2TdBRud dDece mber
provisions were“stubpedosfiiomi toif’dld Edfl vielfe ) of bhedpr
that made the rule applicabldayonbtvéEipetul onypéef:
required when a poultry company intends to suspe
(§201. Uhddea) pection 742, USDA wass iroengsu iwrietdh itno 6r0e
days of the enactment of the Dbill.

The provision to rescind parts of the GIPSA rule
Section 719 eopforttheed HoYu2sOel 3 Ha Rppn o6 pihaet omdsy Wi lflf e
was that the House Dbill al s a dwloiutlido nhaalv ec arpeistcailn d e
inves'{@eot. 2(n)) . The SenatSe BB2®Id3 naopt p rcoopnrt iaai tni o
provision similar to Section 719.

The rescinding provisions of Section 719 were no
(CR; L.-1M3 2 which was enacted September 28, 2012,
March 27, 2013. The extension of titsRelLaS5pStdpriat:ii

in the CR resulted in the majority of the GIPSA

In March 2@Cbhgrebse bk¥an addressing aphIopriatioc
The Hpassseed appropriations bill, Department of D
Veterans Af-Yeaar sComtnidn iudld Apk.rR.pr,9 hddiidoundse t Acitn,c 2

specific language regarding the GIPSA rule, but
appropriations. Howev-emgnB8edt HoRs,7OdBBof the Sena
Condated and Further Continuing Appropriations A
the prohibitions on finalizing and 1implementing
USDA finalized provisions Reporgtoadlay,i oShesc thied nw e %
the House and Senate over Agriculture appropriat

During the debate, proponents of the GIPSA rule
Committee objecting to the 1incHiulsli osnt otfi Sg ctth atn
limited Eb9DAddyetompetitive and fraudulent pract
poul tr y®Tsheec tAonresr.i can Farm Bureau Federation also

%American Meat Institute, “Hous e, Senate Pass 2012 Agricul"
http://www.meatami.conht/d/ArticleDetailsi/ 73939
SDavidRoger s, “Big Agr i c RditicogMaech 25]2018https//mviwtpsliticencométoty/20137

03hbig-agriculturetomvilsackmonsante89268.html

58 etter from 15 family farm and consumer groups to Chairwoman Mikulski and Ranking Member Shelby, Senate
Committee on Appropriations, March 12, 20h&p://www.nfu.orgimages/
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Senators that expres288dnaepposiTeoshetp Bebnhson (8
Leahy propose®&. Amdt dhe RS)mOtBhaltd whoave struck the GI
provisions from the®Hoeweavteer ,a ptphreo parnieantdinoennst bdiildl .n
vote.

FY2014 Appropriations

Section 74 72r eopforttheed HoYu2sO0el 4 Agri HuRt g24 h@ppdepdr i a:
the same prohibition from the FY2012 and FY2013
using appropriated funds to finalize or 1implemen
on did not rescind Phlk.-66 hiThe r®epmatteeaded pr o
Agricul t urSe ap@pdrdodp rnioatt iionncsl ubdiel la (s i mi I ar
in®. Led@ltbhatonenfded the government shutdo
Janaarmwi eld ,f l0vwaAr d t h&dGIPSAO b ohutbhdodniomyg .
dated ApprPolr-78ltiBanseAatt ed0dd (anuvary 17
7@ b3t i pueoditbat USDA from finalizing and i
PSAutuldeaed Inaontg uiangcel urde s cinding the three pr
act

"1']""\]0""0"1‘]"’
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FY2015 Appropriations

For FY2O015, c onPt.ilnd 6)dl g3 mietsioal lult yi oenixr(g nplre adh iGH iPtSiAo if .
through December 11, 2014, Subsequently, Section
Continuing Appr oPprLi.@ 8lilodhisv iAscit gedt 200)Ip5Sc alnit b intu GI P S A

from finalizing and implementing GIPSA rule prov
addition, Section 731 included |l anguage to resci
iml udtdei RY2013 apprioY20G bl i AmEr)mpwtti a(dsstecenb e F Y201 -

act .

On February 5, 2015, USDA 1issued a final rule th
pr ovifsrioomsr e T Hatt lols)e twheer ed e f'si msip d msni oof o fthedeliv
bi Pd&201 (22)( ot)h)e, provision that made the rule appl
B3) they 9fotification peri od nrteegnudisr etdo wshuesnp ean dp ot uhl
delivery of birds to a grower (§201.215(a)).

FY2016 Appropriations

The enacted Consolida tPe d .-Ap)plodespitn altGbhhSA Act, 201
rider prohibiting USDA from finalizing and 1imple
ma r k eNeiintgh.e r -rtechpeo rHtoeuds ea gr i c ul tHurRa 1) 3a@pdpRr opr i at i on s
Senatepor tSe.d )b8idlélcl(uded GIPSA riders.

03%2013%2013%200ppose%20Senate%20FY13%20CR%20GIPSA%20Rider.pdf

59 Bob Stallman, president, American Farm Bureau Federation, letter to Senators, March 14, 2013,
http://www.hagstromreport.coegsets20132013_0314_FBltr.pdf

60 Senator Tester, text of amendme@engressional Recordviarch 13, 2013, p. S1820.
6180 Federal Registe6430 February 5, 2015).
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Action

bove, any effort to prohibit 1implemen

r opsr ibaitlilone xpires at the end of the fiscal ye:

olution through repealing and prohibi
13 HHRu sadn®¥ft Rt m2ibldltsa,i ned provisions t|
prevented USDA from implementing the

ur e. -plfahses Sk n2a@ B3 YOdddimd bndtl ontain provisions

end, the farm bill conf@rkncl13Ieport
lude the GIPSA repeal provision.

2013, during the House AgrH.cRul ture
entatives Conaway and Costa offere
111, and permanently stop USDA fro
tihmal uded in appropriations bills (Se
01. 21 201 T2abd ¢ 2 GolngHKdihte i aanmde n2dOmle.n2t 1 4
ng regulation that defined ad
nforcing the three existin
the definition of susp
il idtayy tnotliifue agdwlint fy r(
Yy)of Therdmendment also
i

ssu ons or adopting provis

C€mmittat ameadameined omheooCera
h e

e d

n July 11 2013. Ol. Keesp.t eBnhleh 28, 201

atshﬁed{oNu;terltlon Reform and. Ward®s6@@Rportu
it

on titl8A(dioeviesiIldnyp,Semakiong the0LIFS

Hoaaperted 2HIR. fa@&d3biktbn€ained a GIPSA prov

&2l db inlolt (nclude a GIPSA provision.

of the GIPSA rulld. Rro3d42 ankebopponssesed
U9 4Cthairman Lucas and Ranking Member
on notedutmllaetr ctult e tnhtre ooefin fficasrenBewre upl rdo t e ¢
provi ®Ss atkrechord dtehrs R&S tAwtppose the GI

oaafl"hteheLipvreosvtioscikonMarket ing Association

livestockxmaeksesded ngobasimetsbat ,t hasl a
prohibiting USDBsA fiirldamwe itGd PISMg or ado
Bothladidtsi d nUSRAure rulemaking. LMA not
uredaepgasappohaedaby wndustry, but if

i lparro vtios i ons from the 2010 GIPSA rule, USI

62 _etter from Roger Johnson, president, NFU, to Chairman Lucas and Ranking Member Peterson, House Committee
on Agriculture, May 14, 2013ttp://d31hzlhk6di2h5.cloudfront.n@8130514¢789/3f/50/
3afe78a4c8d4d82fbch538a%_14 13 NFU_Positions_on_House_Amendments.pdf

BNCBA, “Statement by NCBA Presidemm Bibkt” Geoege wnal dous ¢ |

http://www.beefusa.orgbwsreleasesl.asp¥@wsID=300Q

Congressional Research Service R41673 - VERSIORO - UPDATED 33



USDA’”s "GIPSA Rule” on Livest bradticeand Poul try

addressing 1t. L M4 i mé¢ tlaammmet woadgse tchoautl d hbee dr opped
undermining the ®iac¢enono

64 Letter from Tim Starks, president, LMA, to Chairman Lucas and Farm Bill Conferemamiftee Members, August
20, 2013.
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USDA’ s

"GIPSA Rule”

on

Appendix. Vi e ws

on

Proposed GIPSA

Section number and
description of proposed
changes2

Supporting arguments by USDA 2

Counter arguments by critics b

§201.2 Terms Defined. Defines
terms for tournament gstem,
principal part of performance,
capital investment, additional capi
investment, suspension of deliven
of birds, forward contract,
marketing agreement, production
contract, competitive injury, and
likelihood of competitive injury.

Two key definitbns would allow USDA to
address anticompetit
injuryoé occurs when
competition in the market channel or

mar ket place. oLikeldi
injuryd means there
believe that a competitivjury is likely to
occur in the market channel or marketplace.

These two definitions are vague and much
broader than proving harm to competition.
Because there are varying levels of
competition, setti
a very high standard.

n

§201.3 Applicability of
regulations. Conduct can be
found to violate sections 202(a) ar
202(b) of the P&S Act without a
finding of harm or likely harm to
competition.

Congress did not intend these sections to bt
limited only to harm to competition.
Congres amended the P&S Act to specify
instances of conduct prohibited as unfair the
do not involve any inherent likelihood of
competitive injury.

The proposed rule does not provide guidan
on when proof of injury is required. This
would invite significant Igation and
discourage the use of marketing agreemen
that benefit the industry.

8201.94 Record retention .
Requires a packer, swine
contractor, or live poultry dealer
to maintain written records that
provide legitimate reasons for
differential pricing ony deviation
from standard price or contract
terms offered to poultry growers,
swine production contract
growers or livestock producers.

No recourse is currently available for
producers who appear to be able to deliver
the same product but receive lowearices
than other producers. Better documentation
would facilitate enforcement of the P&S Act,
particularly regarding certain types of
differential pricing or contract terms deemec
to be unfair.

The rule does not d
cont r acadndtheevagoeness of
requirements for justifying payments will
discourage use of marketing agreements (&
practices) that have increased product
demand and value to producers and the
marketing chain. The meat industry
(particularly beef and pork) mighéturn to a
ocommodityd busines
on the averageod to
producers and consumers.

§201.210 Unfair, unjustly
discriminatory and deceptive
practices. Provides examples of
conduct that would be considered
unfair, unjustly dicriminatory and
deceptive practices to provide
more clarity and allowmproved
enforcement under the&.

Court decisions that require proof of
ocompetitive harmo
enforcement capabilities. USDA needs
authority to address unfair practs that do
not have anticompetitive implications,
Examples include not allowing producers to
watch their birds being weighed and providil
growers with poor quality feed.

The oeompkendd nature c
result in packers being reluctant to pursue
practices that have benefited the entire
livestock and meat marketing chain for fear
they may be sued. For example, it does not
appear that timing or marketing conditions «
historical performance by the producer will
be considered sufficient reasons faiqe
differences. The proposed rule will increase
vertical integration across the industry as
packers increase animal ownership to avoit
potential litigation. Inefficient or unreliable
producers could be rewarded.

§201.211 Undue or

unreasonable preferenc es/
prejudice or advantages/
disadvantages. Establishes criteri
the Secretary may consider in
determining if these actions have
occurred under the P&S Act.

USDA needs authority to address practices
that can reduce business opportunities for
producers if gpacker or processor cannot
provide a legitimate justification for price
disparities. For example, a packer or swine
contractor might offer better price terms to
producers who can provide a large volume ¢
livestock than to a group of producers who
collecively can provide the same volume of
livestock of equal quality. Smaller producers
will have restored ability to compete with
largersized operators.

See arguments in above two boxes. Certail
industry groups, including the National Port
Producers Counciffear the rule will prevent
contracts from addr
unique situation and prevent packers from
rewarding efficient producers. Also, these
provisions fall outside the scope of the
mandate of the 2008 farm bill. Finally, the n
does not prevenfrivolous and unnecessary
litigation that would disrupt normal busines:

Congressional Research Service

R41673 - VERSIORO - UPDATED

35

Li vest Bradticeand Poul try



USDA’ s

"GIPSA Rule”

on

Section number and
description of proposed
changes2

Supporting arguments by USDA 2

Counter arguments by critics b

§201.212 Livestock purchasing
practices . Bans packeto-packer
sales and places restiichs on
dealers (buyers), that ithey
cannot represent more than one
packer.

During packerto-packer transactions, price
information is exchanged, which creates a
situation where packers may be able to
manipulate prices to the detriment of
producers. Also, the regulation opens
livestock markets to more buyers in certain
markets (e.g., collbull slaughter) by requiring
each packer to have its own buyer and
prevent collusion between multiple packers
using one dealer as an exclusive agent to
manipulate prices.

USDA has not provided any evidence (or
pursued cases) that packar-packer sales
have resulted in price manipulation. Banning
sales and requiring buyers to represent onl
one packer would increase costs to the
entire marketing chain, including producers
because livestock would need to be shippe
further or a third-party dealer would negto
be createtdhrmresug@ghd®pact
Overall, competition decreases and industr
consolidation could increase.

§201.213 Sample contracts.
Requires packers, swine
contractors and live poultry dealer
to provide GIPSA with sample
copies of contractsdr public
distribution.

Improved transparency of contracts puts
producers on equal footing with
packers/dealers and reduces misperception
of unfair or preferential treatment. GIPSA he
received complaints of preference or
retaliation by packers and liymultry dealers
in contracts and marketing agreements that
upon investigation, were found to be in
compliance with thect.

In many cases producers have unique
agreements with their packer, and the
potential exists for requiring that each of
those agreerants be released publicly,
creating a burden for the industry. The
proposed rule seems to exclude producers
from the decision on what information is
confidential and would not be made public.
decrease in the variety of contracts that
address various risknanagement strategies
possible.

§201.214 Tournament systems.

If a poultry company is paying
growers on a tournament system
(with some portion of the payment
made to poultry growers based on
a comparison of one poultry
grower ds perfor
other growerds
dealers are required to pay the
same base pay to those raising th
same type/kind of poultry (with no
one paid below the base). Live
poultry dealers would also be
required to rank growers with
others with like house types.

Complaints from poultry producers indicate
that current practices, including paying
disparate rates to producers raising the sam
type and kind of poultry, injures individual
producers. The new regulation would allow
for better assessment of contract valuds a
the time of contract negotiation, specifically
by providing poultry growers with a more
consistent benchmark to compare different
contracts.

The tournament method of compensation
may be unworkable if all producers receive
the same base pay, raising qimss about
how to pay producers with different cost
structures if they produce the same type an
kind of poultry. Will the acceptable
alternative result in compensating inefficien
producers? Efficient producers may have
difficulty obtaining additional aidé to grow
their business.

§201.215 Suspension of

delivery of birds. Establishes
criteria the Secretary may conside
when determining whether or not
reasonable notice (at least 90 day
has been given for suspension of
delivery of birds.

Poultry produces are currently not given
sufficient notice of suspension in order to
consider options for utilizing their facilities
and for keeping up with any loan payments.
Without sufficient information, a poultry
grower is unable to protect his or her
financial inteests and make informed
decisions.

Ninety days is too long given the potential fi
rapid changes in market conditions.

§201.216 Capital investment
criteria. Establishes criteria the
Secretary may consider when
determining whether a requiremer
that apoultry grower or swine

Current business practices in the poultry

industry sometimes require successive capi
investment upgrades. USDA needs authorit
to limit these practices because thegn harm
a producerds financi

The provisions are ambiguous and subject
processor to increased risk. Also, the type «
investment is not spefied, such as those
required by the packer for efficiency (or
other reasons) or by law (e.g., animal

producer constitutes an unfai investments for some producers but not wel fare) which are
practice in violation of thea. others as a way t o ¢control
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Section number and
description of proposed
changes2

Supporting arguments by USDA 2 Counter arguments by critics b

§201.217 Capital investment
requirements and prohibitions.
Requires a production contract to
be of sufitient length to allow
poultry or swine growers to
recoup 80% of investment costs
related to the capitalrivestment.

Currently, producers are often required to  Some question whether the federal

make capital investments as a condition to government should guaranteecertain

enter into or continue a production contract, return for a producer.An underperforming
which @n send producers or growers into  producer would have an advantage over a
severe debt, potentially increasing loan more efficient producer. The word

defaults. Producers who make large capital 6 oppor tuni tydé i s mi
investments will have basic protections fron providing for the recovery of the investment
being forced further into debt.

§201.218 Reasonable period of
time tor emedy a breach of
contract . Establishes criteria for
determining whether a processor
has provided a producer a
reasonable period of time.

Proposed regulation addresses directive on The criteria establish considerable leeway 1
remedies for breach of contract provided in favoring the producer over the packers,
the 2008 farm bill. Producersften are not contractors, and dealers.

given sufficient information or time to remed

a breach of contract.

§201.219 Arbitration. Establishe:
criteria the Secretary magonsider
when determining whether the
arbitration process in a contract
provides a meaningful and fair
opportunity for the poultry grower,
livestock producer, or swine
production contract grower to
participate fully in the arbitration
process if he/she sochooses.

Proposed regulation addresses directive on Procedures of the AmericanrAitration
ensuring producers have the opportunity to Association should be used instead of the
fully participate in the arbitration processif cr i t eri a for ofairo
they so choose, as provided in the 2008 fart rule.

bill. Many contracts (unilaterally drafted by

processors) containnpvisions limiting the

legal rights and remedies afforded by law to

producers. Also, producers with contracts

that require binding arbitration are often left

with no means to resolve disputes if they lac

resources to pay fees.

Source: Congressional

Research Service.

a. Summarized from USDA documents: (1) USDA, Grain Inspection, Packers and Stockyards Administration,
Ol mpl ementation of Regulations Required Under Title XI
2008; Conduct i n VAedelal&Regis&Bd3805 3 54,e JAcne 62 27,5 2010; 0

Regulation8 Pr o

posed R utpearcbivetgipsa.usda, gispFarm_bill_rule_outline.pdand (3)

0OQuestions and Ans whtp:/garcHve.gipsaRusda.gusgpiaren dbill RA.pde , 6

b. Summari zed from statements by the American Meat
National Pork Producers Council, National Chicken Council, and others.
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