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Federal law requires a sentencing judge to impose a minimum sentence of imprisonment

following conviction for any of a number of federal offenggsngress has created three

exceptions. Two are available in any case where the prosecutor asserts that the defendant

provided substantial assistance in the criminal investigation or prosecution of another. The other,
commonly referred to as the safetya 1 v e , is available, without the gover nmen
commonly prosecuted drug trafficking and unlawful possession offenses that carry minimum sentences.

Qualification for the substantial assistance exceptions is ordinarilyposhible upon the motion of the government. In rare

cases, the court may compel the government to file such a motion when the defendant can establish that the refusal to do so
was based on constitutionally invalid considerations, or was in derogatiquies hargain obligation or was the product of

bad faith.

Qualification for the safety valve exception requires a defendant to satisfy five criteria. His past criminal record must be
minimal; he must not have been a leader, organizer, or supervisorcortimission of the offense; he must not have used
violence in the commission of the offense, and the offense must not have resulted in serious injury; and prior to sentencing,
he must tell the government all that he knows of the offense and any relatedadnist.

In response to a congressional request, the U.S. Sentencing Commission recommended expansion of the safety valve. The
First Step ActP.L. 115391, broadened theafety valve for the benefit of (1) defendants with slightly more serious criminal
records and (2) defendants convicted under the Maritime Drug Enforcement Act.
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Federal Mandatory Minimum Sentences: The Safety Valve and Substantial Assistance Exceptions

Introduction

Federal law houses hubgredmaonfladobdfygnmesni mumishat
impris!Ad méehmtu.gh only a handful of these mandator
with any regularity, drug ¢trtalfifn ds i &do nodfrdeestnss te & 1 .a
has c¢created t hwacke prumcesdumeenst tfhoat t hese offenses

One, ¢thlklesd safety valve (18 U.S.C. § 3553(f)),
statutory minimum sendenvweé¢, fapntvhelbanecfrboptrat
a mini mal prior c¢rimimnal record, convicted wunder
substance offenses. The other two, 18 U. S. C. § 3
Criminal 3aPfrfoccredd uar es,ent encing cooanttkhkommatrandbheof a
prosecutor, basedubsttamde iddf asdanstt ance to the g
to the offense charged.

In October 2009, Congress instructed the U.S. S e
mandator ys emtnemmuimn g pr ovi 8lim nesa rulnyd e 0 IfCe,d etrlae d camw
conducted a survey of federal district court j uc
sentencing. A majority of those responding endor
substantial asFhe tmmosusel oenx cael pstoi chresl.d a public hea
witnesses urged adjustments in the®Bhefety valve
commi ssion subsequently recommended that Congres
cover ot hdr tof femséis ofdfenders with a sfightly m

The First Step Axltvautdlirdfzefdosadentwi ctions unde
Enforcement Act and for defendants With slightl.y

1See generally U.S. Sentencing Commission, Report to the Congress: Mandatory Minimum Penalties in the Federal

Criminal Justice System (20t 1J).S. Sentencing Commission, An Overview of Mandatory Minimum Penalties in the

Federal Criminal Justice System (July 2010RS Report RL3204@5ederal Mandatory Minimum Sentencing Statutes

by CharleDoyle; Nathan Greenblatt, How Mandatory Are Mandatory Minimums? How Judges Can Avoid Imposing

Mandatory Minimum Sentences, 261.J.CRM.L. 1,272 8 (2008 ) ( “[P]J]rosecutors have powe
reduce charges, limit introduction ofevideneen d deci de whet her to appeal judges’ tr:
other orders. Each of these powers gives prosecutors the opportunity to allow a defendant to avoid a mandatory

mini mum sentence. ”).

2U.S. Sentencing CommissioQuick Facts: Mandatorinimum Penaltie§ May 2018) ( “Drug trafficki
accounted for .. 67.8% of the offensseesalsdd.8.Sentericingg a mandatory
CommissionMandatory Minimum Penalties for Drug Offenses in the Federal Criminal Justicengy3¢t. 2017).

3 Most of the Federal Rules of Criminal Procedure are the work of delegated legislative authority rather than direct
congressional action. 28 U.S.C. 8§88 2@I74. Congress, however, inserted the substantial assistance feature into Rule
35 in the 1984 Sentencing Reform Act and made it applicable to mandatory minimums in the 198fug§mMtbuse

Act. P.L. 98473 § 215(b), 98 Stat. 2015 (1984) dnd.. 99570, § 1009, 100 Stat. 3268 (1986), respectively.

4 Section 4713 of the National Defense Authorization Act for Fiscal Year 2010, found in the Matthew Shepard and
James Byrd, JrHate Crimes Prevention Ad®,L. 11184, 123 Stat. 2843 (2009).

5U.S. Sentencing CommissioResults of Survey of United States District Judges January 2010 through 20di@h
Question 2. Safety Valydune 2010)Survey, https://www.ussc.gov/sites/default/files/pdf/reseaacia
publications/researeprojectsandsurveys/surveys/20100608_Judge_Survey.pdf

6 U.S. Sentencing CommissioRublic Hearing Agenda Thursday, May 28, 2@i@aring), http://www.ussc.gov/
AGENDA/20100527Agenda.htm

7 United States Sentencing CommissiBeport to the Congress: Mandatory Minimum Penalties in the Federal
Criminal Justice Systen35556 (2011).

8P.L. 115391, § 402, 132 Stat. 5221 (2018).
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Federal Mandatory Minimum Sentences: The Safety Valve and Substantial Assistance Exceptions

Safety Valve

Background

Lowevel drug offenders can escape some of the o°f
sentences if they YCuoanlgirfeys sf ocrr etahtee ds atfheet ys avfaeltvye .v
concerned that the mgngaowiryi mnai momldehbteactas:t
severe penalties for both t**Hd moravand atbhe Itos g
offenders convicted of violations of the drug tr
conspiracytheoCoantondlefl Substances or Controll e
aclts

It is not avai ble to avoid the mandatory minirt
controlled substance offenses, evennshaneegl mod¢l
covered are convictions wunder the statute that 7
playgrounds, or public housing facilities and tkF
for simple ¥Whrmgadanathiflo Btk s g aSteey Aatl,ve relief w:
available to those convicted under the Mariti me
though the MDLEA proscribes conduct closely rela
outlawed inSthet £opaé¢s ol mp¥rt and Export Act

The prosecution need not prove that a defendant
Cour't d i$®O O Q8D L WHG h6aMDWHY fact t hat increases t|
anel e Memft ftfleensoe] t hat must’abhd puvbmedt dbd yobpadt herj
douStuubs equent lower appell athOoOdoQtst nothoweguer.se
jury verdict or applicatPbmus, fihre strhteas owhmtihet ida
the safety valve applies, the defendant must <cor
the evidence that he $satfiisvfei ers®ldenai anle ywefndttsh b asvae f at

918 U.S.C. § 3553().

10H.R. Rep. No. 103160, at 4 (1994)Jnited States v. Hargrove, 911 F.3d 1306, 1326 (10th Cir. 20#ed States
v. Brooks, 72Z.3d 1105, 1108 (8th Cir. 2013); United States v. Cafljala, 713 F.3d 8288 (11th Cir. 2013).

118 U.S.C. § 3553(f) (“Notwithstanding any other provision
or 406 of the Controlled Substances 21 U.S.C. 841, 844, 846) or section 1010 or 1013 of the Controlled

Substances Import and Export Act (21 U.S.C. 960, 963), the court shall impose a sentence pursuant te guideline

promulgated by the United States Sentencing Commission under sectiohti@®48 without regard to any statutory

mini mum sentence, if the court finds at sentencing....”).

1221 U.S.C. § 860United States v. Anchundi&spionza, 897 F.3d 629, 633 (5th Cir. 2018); United States v. Bui,

795 F.3d 363, 367 (3d Cir. 201%)nited States v. Koons, 300 F.3d 985, 994 (8th Cir. 2002). One Sentencing

Commi ssion witness indicated that “in districts where subs
zones, prosecutors can, and some do, charge violations of 21 U.600oE&e purpose of preventing safety valve

relief for offender s Hedrings, Statement of Michaet Nashimaneff, FedetallPubficy , ”

Defender for E.D. Veat 31.

13 United States v. Gambe@ardenas508 F.3d 491, 49603 (9th Cir. 200, but sedUnited States v. Mosquera

Murrillo, 902 F.3d 285. 2986 (D.C. Cir. 2018) (suggesting the coverage of MDLEA may have been an open question
prior to the First Step Act). The First Step Act, P.L,-BBA, eliminated any doubt when it placed MDLEAder the
safetyvalve umbrella, 18 U.S.C. § 3553(f).

14 Alleyne v. United State$70 U.S. 99, 103 (2013).

15 United States v. Leanos, 827 F.3d 1167, 11698th Cir. 2016)see alsdJnited States v. King, 773 F.3d 48, 55
(5th Cir. 2014);United States \LizarragaCarrizales, 757 F.3d 995, 998 (%h Cir. 2012)(citing United States v.
Harakaly, 734 F.3d 88, 93 (1st Cir. 2013)).

16 Hargrove 911 F.3d at 13287; United States v. Bolton, 858 F.3d 905, 913 (4th Cir. 2017); United States v.
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disqualifying cr iltthlien amaoyth ilsa we yu speod nvti c¢loemde or a
weapon in connec¥Heo nmawyi tnho tt hhea voef fbeenesne .an or gani z
ent e®plei mast have provided the government with e
di s pFsianla.] |l gns ¢ hmapffiot have resvwlted in serious

Di squalifying Criminal History Point Total
[T]he defendant does not have

(A) more than 4 criminal history points, excluding any criminal history points resulting
from a Xpoint offense, as detern@d under the sentencing guidelines;

(B) a prior 3point offense, as determined under the sentencing guidelines; and

(C) a prior 2point violent offense, as determined under the sentencing guidelines. 18
U.S.C. § 3553(f) (1%

The criminal uhilsitforcya tpiooinn tr 'sdfipstgs oroctr heni defendeo
Sentencing Guidelines assign crsimasnal chimianl p
Prior sentences of 1imprisonment or j V@JEOH | e det
FULPLQDO KBEVWRU\ SRLQW

Prior sentences of 1imprisonment or juvenile dete
are asWZRRUWWPLQDO KlLVMWWRU\eSRLLQW\W nces imposed for o
the defendant mwaess dap eod iproinsg o wars, aor was on prob
rel &ase.

€
(& €

Ramirez, 783 F@687, 692 (7th Cir. 2015)jnited States v. Schmitt, 765 F.3d 841, 84th (Br. 2014);Harakaly, 734

F.3d at 98; United States v. Towns, 718 F.3d 404, 4t2Q#. 2013); United States v. Rodriguez, 676 F.3d 183, 191

(D.C. Cir. 2012); United States veRa, 598 F.3d 289, 292t(6Cir. 2010);United States v. Meji®imental, 477 F.3d

1100, 1104 (8 Cir. 2007).

718 U.S.C. § 3553(f) (1)-(A tharentlan 4ceinfinalhidtarynpoints] exalusingranyt h a v e

criminal history points resultinfjom a Xpoint offense, as determined under the sentencing guidelines; (B) a-prior 3

point offense, as determined under the sentencing guidelines; and (C) agwiot @olent offense, as determined

under the sentencing guidelines. ”).

181d.8§3553(f)@ ( “the defendant did not use violence or credible
dangerous weapon (or induce another participant to do so)
¥id§ 3553(f)(4) (“the de f emnanager, orsuparvisar oftothersrn the offensenasz e r, 1 e a d
determined under the sentencing guidelines and was not engaged in a continuing criminal enterprise, as defined in
section 408 of the Controlled Substances Act. ”).

01d.§ 3553 (f) (5)thetirfienbthe sentencirghearing, the defendant has truthfully provided to the

Government all information and evidence the defendant has concerning the offense or offenses that were part of the

same course of conduct or of a common scheme or plan,eisdtthat the defendant has no relevant or useful other

information to provide or that the Government is already aware of the information shall not preclude a determination by

the court that the defendant has complied with this requir

211d.83553(f)(3) (“the offense did not result in death or seri
2Before the First Step Act amended 18 U.S.C. § 3553(f)
criminal history point, as deSeeastiSH5.6850l2@)ly. t he senten
23U.S.C.G. 88 4A1.1(c); 4A1.2; United Séatv. Brooks722 F.3d 1102, 1108 (8th Cir. 2013) (the calculation includes
“any sentence imposed for conduct not part of the instant

24U.S.S.G. 88 4A1.1 (b), (d); 4A1.2(dUnited States v. Yepez, 704 F.3d 1087, 1089%h Cir. 2012)(a fedeal
crime committed while the offender is on state probation is no less so because a state court subsequently terminates the
probationary term as of the time it was originally ordgied, before the federal crime was committ¢d)

o
— —
=~
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Prior sentences of 1imprisonment WKUHHaFUWYLPdQDOnd a
KLVWRU® SRLQWYV

A number of convictitomes fdwl howi cunt, including

X Staxloamvictions
X 1 eatd, pophne¢ecénvictions,
X lyeot d, -omneowobnt cdéonvictions,
X 55yeat d-omnfeowbnt juveni® e adjudications
Summa r ymacrotuiratl ®onvictions;
Foreign ¢onvictions;
Tribal ¢*bnvictions;

Expunged, craetwedr,s eodr, imava’hndated convictions;

X X X X X

Certain petty offenses or minor misdemeanors

X Hunting and fishing violations, juveni
regardless of fhe sentence imposed.
0
s
r

ti1tution, and the 11ke 1
erely than

X Gambling, pr
e A t
ba%ion for 1e

sent eawc and

s
r e O Iimprisont
less or to pro ]

s than a vy

24, at § 4AL.1(a).
®ldat § 4A1.2(e) (“(1) Any prior sentence of imprisonment e

s

within fifteen years of the defendant’s commencement of th
of imprisonment exceeding oyear and one month, whenever imposed, that resulted in the defendant being

incarcerated during any part of such fifteee ar period ... (3) Any sentence not within
is not counted..”).
Iid. (“... (2) Any osthewaprimposedtwnickinhten years of the def

instant offense 1s counted?”).

%ldat § 4A1.2(d) (“Offenses committed prior to age eighteen
received a sentence of imprisonment extieg one year and one month, add 3 [criminal history] points under

84Al1.1(a) for each such sentence. (2) In any other case, (A) add 2 points under 84A1.1(b) for each adult or juvenile

sentence of confinement of at least sixty days if the defendant veased|from such confinement within five years of

his commencement of the instant offense; (B) add 1 point under 84A1.1(c) for each adult or juvenile sentence imposed
within five years of the defendant’ s ).oSegegUnitednStates of t he i
v. Harris, 908 F.3d 1151, 1156 (8th Cir. 2018).

2U.S.S.G. § 4A1.2(g).

301d. at § 4A1.2(h)See, e.g.United States v. Port, 532 F.3d 753, 754 (8th Cir. 2008).
81U.S.S.G. § 4A1.2). United States v. White, 840 F.3d 5584 (8th Cir. 2016).
82U.S.S.G. 8§ 4A1.2(j), 4A1.2, cmt. n.6.

Bldat §4A1.2(c) (The full 1 i sitchhiking,juvenild status offénses and tuandy, g a me vi ol
local ordinance violations (except those violations that arevadéations under state criminal law), loitering, minor
traffic infractions (e. g., speeding), public intoxication,

%1 d.( The full 1list consists of “careless or reckless driving
peae, driving without a license or with a revoked or suspended license, false information to a police officer, gambling,

hindering or failure to obey a police officer, insufficient funds check, leaving the scene of an accidenppanm,

prostitution,res s t i ng ar r e st ,E.g] United $tates v. YVazqueZi9sFi3ch1986,710923 (9th Cir.

2013) (a suspended sentence following conviction for driving with a suspended license does not count when the

defendant is not sentenced to probationthedapplicable state law does not consider probation an implicit component

of a suspended sentence).
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X Similar offenbyswhoetehosenhmsestetldey are

k n o %hn .

Only the Nonviolent

[T]he defendant did not use violence or credible threats of violermmessess a firearm or
other dangerous weapon (or induce another participant to do so) in connection with the
offensel 8 U. SC. 333553 (f) (2).

[T]he offense did not result in death or serious bodily injury to any pets@n U .8§S . C.
3553@Ef) (3)

The svaaflevtey has two disqualifications designed to
weapon -ofvitoheramate disqualificaticoomdtuwrntnsorurpdmr tch
of thasdedeor abetted, couns e loerd ,wiclol nfidlnt dye dc,a uisnec
is mnot trigger edc obnys ptihrea tcoorn, d uucntl eosfs atrhceo de f endan
counsel lceodn s pishreaitowdr e n ¢ ¢ **°Dirs pwalsiefwiimam.firearm pos
be either ac t*®Caoln cottri wceo npsot srsuecstsiivoenn. i s t he dominio

35U.S.S.G. 88 4A1.2(c)(1), (c)(2). The Sentencing Guidelines suggest a number of factors to assist in the determination

of whether an unlisted offensemiaye consider “similar” for purposes of Sectio
punishments imposed for the listed and unlisted offenses; (ii) the perceived seriousness of the offense as indicated by

the level of punishment; (iii) the elements of the offefis@the level of culpability involved; and (v) the degree to

which the commission of the offense indicates a likelihood
n.12(A).See, a., United States v. Hagen, 911 F.3d 891,-8857th Cir. 2019)applying the fivefactor analysis and

concluding that convictions of a guardian for allowing child truancy should not have counted in the calculation of the
defendant’s criminal history score); UnafelawpgrohiBitngt es v. Kohl
operation of a motor vehicle with a detectable amount of a restricted controlled substance in the blood is similar to

driving under the influence of an intoxicartnited States v. Ruacho, 746 F.3d 850,-854&h Cir. 2014)(petty

misdemeanor conviction for possession of a small amount of marijuana is not sufficiently similar to public intoxication

or disorderly conduct); United States v. Foote, 705 F.3d 3053887&h Cir. 2013)(possession of small amount of

marijuana punishabley a small fine is not a similar offense to a similarly fined traffic offense); United States v. Burge,

683 F.3d 829, (h Cir. 2012)(abandonment of a llama in violation of the state wildlife code is sufficiently similar to

fish and game violations); Ueitl States v. DeJes@oncepcion, 607 F.3d 303, 3896 (2d Cir. 2010) (third degree

unauthorized use of a vehicle is not a similar offense to careless or reckless driving); United States v. Calderon

Espinosa, 569 F.3d 1005, 1008n(€ir. 2009)(offenseofl oi t ering for drug activities is 1o
is known”); United States v. (Risdemeanbrimarijudna goss€ssicndsndt 00, 206 ( 3
similar to public intoxication); United States v. Pando, 545 F.3d 682, 88£{@8 2008)(driving while intoxicated is

not similar to careless or reckless driving, citing U.S.S.G. 84A1.2, cmt. n.5); United States v. McKenzie, 539 F.3d 15,

17-18 (1stCir.2008)( s hopl i fting is mnot similar 3gvoGafrett,b28FBd525% i ent f unds
527-29 (th Cir. 2008)(bail jumping is similar to contempt of court); United States v. San€Clmetez, 530 F.3d 357,

35960 (&h Cir. 2008)(military AWOL offense was not similar to truancy); United States v. CH8 F.3d 592599

600 (6th Cir. 2005) (underage (over 18 but under 21) possession of alcohol was similar to a juvenile status offense).

%Seealsd). S.S. G. § 5Cl1.2(a)(2) (“the defendant did not wuse Vvio
firearmorothed anger ous weapon (or induce another participant to d

ld,.at § 5C1.2(3) (“the offense did not result in death or s
381]d. at § 5C1.2, cmt., n.4.

39 United States v. Denis, 5603@.872, 873 (& Cir. 2009); United States v. Figuer&acarnacion, 343 F.3d 23, 34

(1stCir. 2003); United States v. Sarabia, 297 F.3d 983, 988 (1i0. 2002);but seeUnited States v. Ramirez, 783

F.3d 687, 695 (7th Cir. 2015) (“[T]lhe scope of the “no fir
unsettled in this circuit. Given the lack of guiding circuit precedent, the district court canaoitied for failing to

raise and apply the safety valve sua sponte [in a case in whiebomsgpirator rather than the defendant was armed

with a firearm at the time of the offense].”).

40 United States v. Jackson, 552 F.3d 908,-909&h Cir. 2009)(citing in accord Wited States v. Matias, 465 F.3d
169, 17374 (8h Cir. 2006); United States v. Herrera, 446 F.3d 283, 287 (2d Cir. 2006); United States v. McLean, 409
F.3d 492, 501 (@t Cir. 2005); United States v. Gomez, 431 F.3d 818;82(D.C.Cir. 2005; United States v.

Congressional Research Service R41326 - VERSION 11 - UPDATED 5



Federal Mandatory Minimum Sentences: The Safety Valve and Substantial Assistance Exceptions

firearm or the pl*Dces qwhaelrief iocnaet iiosn Iroecqautierde.s t he
possessionionfcaenfiectnomnmswmehimhe o FRaficetniswegr i zed a
posse¥bsmamy instances, possession of a firearm i
transported, or where transactions occur, wi 11 s
connection with the®Uf]uvge no faf esnisngg loed ni€mtainmhiad a toinn. [
enough to cons t’iatnudt ei sa ccornesdeiqgbuleen ttlhyfesaatf ety val ve
Conversely, a sentewonsgdiecphomesmeanhn fdoesanod au
preclude ®ualification.

The SentencidefiS@ewiidalsi Bddr |l purppuey of Section
“I“"'njury involving extreme physical pain or the p
me mber, organ, or mental faculty; or requiring n
hospalization, or™physisafFacehabhktitdefiantion wo
bodily injuries, such as hospitalizat/ion, suffer

Moreover, a defendant is mdineoenl BBS&BY ft)g 3be i di aqu
conspirator seriously injures a victim than woul
conspirator mer®ly carries a firear m.

Stewart, 306 F.3d 295, 327 n.13&ir. 2002), but noting in apparent disagreement United States v. Zavalza
Rodriguez, 379 F.3d 1182, 11887 (1Qh Cir. 2004).

41 United States v. Stewad06 F.3d 295, 326 (6th Cir. 2002).
4218 U.SC. § 3553(f)(2)United States v. Hargrove, 911 F.3d 1306, 1329 (10th Cir. 2019) (internal citations omitted)

(“As for ‘factive —whschssneonhootftda £ntaadm a “close connect
the weapon and the offens—we reasoned that this requirement prevents mere constructive possession (without more)
from satisfyingthesafety al ve provisions, though it might satisfy .. [ W]e

not argue that the gun was not actually hishostt it was merely constructively posses
potential to be used in connection wiatlihet heloftffed9gg’ Umay ecw
Leanos, 827 F.3d 1167, 1 17 0 dgfeddarit po§sesses a fte@rin é conrjectioviewithraa ve hel d
drug offense if the firearm has the potential to facilitate the offense. Moreover, constructive possession of a firearm is
sufficient to render a defendanteammlisgilbdecatteod tThlresa fiett yc
to protect drugs .. For example, where a firearm—was Il ocate
even though the defendant asserted that he never touched the firearm and that it did not belang tgég alsp

United States V. Bolton, 858 F.3d 905, 914 (4th Cir. 2017)
weapon enhancement pursuant to § 2DI1.1(b) (1) does not fore
requiremen t hat defendant did not possess a firearm in connect.i
Sixth, Ninth, Tenth and Eleventh circuits).

“Hargrovg 911 F.3d at 1330 (internal c¢itationgchtami tted) (e mph:
firearm is used “in connection with an offense’” when it fa
focus of our i nqawncopdudfos purpasds ef evalaafing eligikility for the safety valve. And the

kind of firearms possession that bars application of the sa
connection linking the individual defendant, the weapon, a
defendant’s o sactuat ppsseksion of the firearm,cwe have recognized that active possession may be

shown by evidence of “[that] firear m’Jackspnba?¥.Bdai9%0y and poten
United States v. Stark, 499 F.3d 72, 80 (1st M07); Stewarf 306 F.3d at 327.

44 Talavera v. United States, 842 F.3d 556, 559 (8th Cir. 2016); United States v. Ortiz, 775 F.3d 964, 969 (7th Cir.
2015).

45Hargrove 911 F.3d at 132829.
46U.S.S.G. 85C1.2, cmt. n.2; §1B1.1, cmt. n.1(L).

47 The Eleventh Ctuit in a nonbinding opinion seems to have come to the same conclusion. United States v.-Valencia
Vergara, 264 Fed. Appx. 832, 836 (11th Cir. Vergaga) ( “The di
a reduction under the safety valve yisions. The evidence shows that both he and one of his codefendants sustained

second and third degree burns on their bodies, for which t

“Comparel 8 U. S. C. §3553(f)(3) (“thesobbdnd withtl@IWBO@Y )result in
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Federal Mandatory Minimum Sentences: The Safety Valve and Substantial Assistance Exceptions

Only Singlleved IOdWwenders

[T]he defendant was not an organizer, leader, manager,perasor of others in the
offense, as determined under the sentencing guidelirewas not engaged in a continuing
criminal enterprise, as defined ie&ion 408 of the Controlled Substances,A& U.S.C.

§ 3553(f)(4)(emphasis addetf).

The defestdadtsomwstablisantbdngahiezor, sheadvas, nmar

supervisor of 0°Ther VXBmhUYsh\VERbobnfsfternuseed br oadly and
anyone who exercises control or aufkaokldhtey of anoc
Sentencing Guidelines disqualify anyone who 71 ece
aggravated r&#Thusn bhei mpFeaation, it does not r
received a guideline incrmpaasd cipsaegd ommn imi sa mirmiur
does it disqualify % defendant who acted alone.
Tell All

[N]ot later than the time of the sentencing hearing, the defendant has truthfully provided to

the Government all information and evidence the defendant hasrodmg the offense or

offenses that were part of the same course of conduct or of a common scheme or plan, but

the fact that the defendant has no relevant or useful other information to provide or that the

Government is already aware of the informatioallshot preclude a determination by the

court that the defendant has complied with this requirerd@nt].S.C.8 3553(f)(5)>
At one time the most heavily contested safety vae
di sclosure on the part of the defendant. As 1in t
here bears the burden ofaésetghbiilthkeet rgaqhiii e feqmealti f

(emphasis added) (“the defendant did not use violence or c
dangerous weapon (orduce another participanttodoso i n conne ct i o nSeedhitedhiStatesve of fense) , ”
Grimmett, 150 F.3d 958, 960 (8th Cir. 1998) (reversing on other grounds a district court decision that included that

denial of safety valve relief “because of Kerns’ murder by

“Seealsd. S. S. G. § 5C1.2(a)(4) (“the defendant was not an orga
offense, as determined under the sentencing guidelines and was not engaged in a continuing criminal enterprise, as
defined in 21S.K..5G.C.§ 854C81..72) ;c nif.. n. 6 (“As a practical matte
prong of subsection (a)(4) because (i) this [safety valve] section does not apply to a conviction under 21 U.S.C. § 848,

and (i1i1) any defen dianmti nwh oc r‘ienm gnaagle de nitne rap rciosnet’ but 1is convi
section applies will be an ‘“organizer, leader, manager, or
5018 U.S.C. § 3553(f)(4)see alsdJnited States v. Lynch, 903 F.3d 1061, 18B0Oth Cir. 2018) (holding that the

district court may not find the leader of a drug trafficking organization qualified for the safety valve because the

organization dealt in marijuana).

51 United States v. Gamboa, 701 F.3d 265, 267 (8th Cir. 2012).

2USSG§s5C1. 2, c mt . n.5 (““Organizer . .. supervisor of other s
guidelines’” as used in subsection (a)(4), means a defendan
§3BI1. 1 ( Aggr &xgaUniiechState®w Doe,)’78 F.3d 814, 826 (9th Cir. 2015); United States v. May, 748

F.3d 758, 7661 (7th Cir. 2014); United States v. Bonifdomenqg 579 F.3d 852, 858 (8th Cir. 2009).

53.S.S.G. § 3B1.2 (Mitigating Role).

% See als®).S.S.G.85C1Ra ) (5) (“not later than the time of the sentenc
provided to the Government all information and evidence the defendant has concerning the offense or offenses that

were part of the same course of conduct or of a camsnbeme or plan, but the fact that the defendant has no relevant

or useful other information to provide or that the Government is already aware of the information shall not preclude a

determination by the court that the defendant has complied with this ier e me nt . ” ) .

55 United States v. CruRomero, 848 F.3d 399, 402 (5th Cir. 2017); United States v. Ortiz, 775 F.3d 964, 967 (7th Cir.
2015); United States v. Claxton, 766 F.3d 280, 306 (3d Cir. 2014).
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extends not only to information concerning the c
concerning owker omnirmeofthhet same course of conoc
pl dinncl udi ng autnecdh acfogneddu crte. 1

ther Section 3553(f) nor the Sent’'fmkbting Gui de
closure must take. At least one court has hel
des etnadsatnit mony a°tMotsrti aolf tneany tshuef fdiecfeeendant pr o
ormation during an interview with prosecutor s
ormation to the prosecutor, however. Di scl osu
pres etn tiesn cneo t¥Mespuodrd v € i e nd . defendant does not

ief merely because he has proffered a stateme
itional 1 nf Otrhonea tgioovne rintmesnete kiss; wufnbdrei rn fnoor moabt li iogna
m a 3%Tfheen ddaenfte.ndant must pmDOWieda etlleev agmdver nme
ormation §And, she omwsetd addaeenms oo han the time of 1
r®Inngf.or mation offered afntoetr qPthaktltikfeyn,gknci ng he

ormation offered following appellate remand f
ring ®On qﬂn@ pfher hand, past lies do not r1 et
er the truthbddl thiesshdetye vald veer adn hough t hc«

In =R O = B O = e N = N 2~ I~ = ¢}
O QO O HO Q0o o »n

diilitey.

5618 U.S.C. § 3553(f)(5); U.S.S.G. § 5C1.2(a)(3hited States v. Ceballos, 605 F.3d 468, 472 (@r. 2010);United
States v. Altamiran®uintero, 511 F.3d 1087, 1096 (h@ir. 2007)(citing United States v. Montes, 381 F.3d 631,
63536 (7th Cir. 2004); United States v. Johnson, 375 F.3d 1300,-883211h Cir. 2004); United States v. Cruz, 156
F.3d 366, 371 (2d Cir. 1998); United States v. Miller, 151 F.3d 957, 36&({@ 1998); United States v. Sabir, 117
F.3d 750, 753 (3d Cir. 199.

57 United States v. DeLaTorre, 599 F.3d 1198, 1206 (10th Cir. 206L0¥ee United States v. Diaz, 736 F.3d 1143,

1152 (8th Cir. 2013) (“Diaz did not separately proffer his
testimony to support safety valve relief. We do not address the appropriateness af sughnau s ual procedure”) ;
States V. Del grosso, 852 F.3d 821, 830 (8th Cir. 2017
testimony and his letter to the IRS purportsuffiecego to “tr
satisfy the requirements of 18 U.S.C. § 3553(f)(5)).

%United States v. Cervantes, 519 F.3d 1254, 1257 (10th Cir
Second, Fourth, Fifth, Seventh, and Ninth Circuits in ruling that a probation officer is not the government for purposes
ofthesafetyvaly . ) (citing United States v. Wood, 378 F.3d 342, 3
F.3d 703, 706 n.2 (7th Cir. 2004); United States v. Contreras, 136 F.3d 1245, 1246 (9th Cir. 1998); United States v.

Jimenez Martinez, 83 F.3d 488, 466 (Lst Cir. 1996); United States v. Rodriguez, 60 F.3d 193.989&th Cir.

1995); and United States v. Smith, 174 F.3d 52, 56 (2d Cir. 1999)).

¥United States V. Milkintas, 470 F.3d. 1339, 1645 (11th Ci)
(6th Cir. 2001); United States v. Ortiz, 136 F.3d 882, 884 (2d Cir. 1997); United States v. Flanagan, 80 F.3d 143, 146
47 (5th Cir. 1996); United States v. Ivester, 75 F.3d 182,883@!th Cir. 1996))see also Claxtar/66 F.3d at 306
(“The methatfathe investigators did not ask the ‘right’ que
not relieve him of his burden under the safety valve

60 United States v. Ortiz, 775 F.3d 964, 983 (7th Cir. 2014).

6118 U.S.C. § 353(f)(5).

62 Ortiz, 775 F.3d at 96B8.

63 United States v. Figuerdzaabrada 780 F3d 1294, 130803 (10th Cir. 2015).

64 United States v. Rodriguez, 676 F.3d 183,-990D.C.Cir.2012)( “The provi sion does mnot disti:
defendants who provide tlaeithorities only with truthful information and those who provide false information before

finally tellingthetruth” ) ; United States «hCir.®0ll)( “6Hedr ¢F,. 3idn 8c8®@2n t r8a8s8t ,( 7t he
denied the reduction. It believedthatWs credi bil ity had been undermined by inco
ultimate retractioY ) ; Uni t e d -Salon 65#F.3dv23,3P(tCir. 20DY( “I nconsistencies bet we
statements made during the proffer and statements madedattiorities on other occasions are not necessarily

disqualifying. But the court may legitimately consider such inconsistencies in deciding on the truthfulness of the

) (af
ut hfu
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Substantial Assistance

Background

Three provisions authorizé&s fseednetreanlc ec oounr ttsh et omorteic
government for substantFeade raasls iRutlaensc eo:f RGirliemi3nSa(lt
Uu. S. C. § 3553(e), and Section 5KI1.1 of the U.S.
and Rule 35(b) authorize sentences below other wi
safety valveS58¢edhaonr SRalteod58b) is Il imited to
established for cofftrolled substance offenses.

18 U.S.C. § 3553 (e)

The substantial ass §33%Ipcaes)sperdo vwiistihon,i t1t8 eU.fS.n(.a
of t'Keon®g% essthe mas-Piwvg Abuse Act tofatl 986, 1 egi s
established or macdaztseseyd mi miumbmr%Tehdet esneccitnigo npr o v
continues invitsuakbligiwmmadhdwg end

(e) Limited Authority To Impose a Sentence Belo®tatutory Minimum- Upon motion

of the Government, the court shall have the authority to impose a sentence below a level
established by statute as a minimum sentence so as to reflect a défesulastantial
assistance in the investigation or prosecutibranother person who has committed an
offense. Such sentence shall be imposed in accordance with the guidelines and policy
statements issued by the Sentencing Commission pursuant to section 994 of title 28, United
States Codé€’

The section tphacs sdeadt ebceatevachehm mnS ®ef gencing Guideline
date they became effectiveSeRaBiSkedr( ghdalhiecep$ i cat
contain an o vitechmltda hpirin geseat isemtencingmcourt to

sencteencal led for® by the guidelines

proffer” ) ;  Uni t e d -Fmental, 47¥ F.3d.1100/41,08{ZLir. 2007)( “ T Isteict aburt therefore erred, as

a matter of law, in finding Meji@imental ineligible for safety valve relief on the basis of the lies and delays that

preceded his final proffét ) ; Uni t ed States -%0(2dICer.200B(r“s[,A |AchPeait m8yd 94, 99

not disqualify a defendant at the threshold from eligibility for safety valve relief based solely on his commission of

perjury at trial, where the defendant otherwise fulfills the statutory criteria under 18 UZE3®)(1)(5). Todo ®

would contradicthe plain language of the statute and contravene the statutory deadline for full compliance with its

criteria at the time of the commencement of the sentencing hearing. A court may, of course, consider the relevance of

the prior perjuryor other obstructive behavior in making a factual finding as to whether the defendant has made a
complete and truthful proffer in compliance with 18 U.S.C.

6518 U.S.C83553(9;FED.R.CRIM.P. 35 (b)) (4) ( “ When aecaurimayreducedhe senteheeltoe 3 5 ( b)) ,
a level below the minimum sentence established by statute.
66 Section 1007(a) d?.L. 99570, 100 Stat. 3207 (1986).

7 1n the only amedment to Section 3553(e), Section 4002(a)(#).af 107273( 2 002) changed the phrase
mini mum sentence?”

68U.S.S.G. HK1.1: “Substantial Assistance to Authorities (Policy Stateméign motion of the government stating
that the defendant has provided substantial assistance in the investigation or prosecution of another person who has
committed an offense, the court may deframn the guidelines.

“(a) The appropriate reduction shall be determined by the court for reasons stated that may include, but are not limited
to, consideration of the following:

“(1) the court evaluation of the significance and usefulness of the def¢hdessistance, taking into consideration the
governmerit gvaluation of the assistance rendered;

13

t o as a minimum sentence.

2
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r e f u saesds cteot afioi tlieo m, ssuabys,t abset cramauksee oorf t

As a gene
mini mum u
The court
guarantee

0

T
n
S
S
prosecut T

n
h
a

rel i"8A odne.f endant i s gonvteirtdbneednetf @ smé¢l cofisi ftuhes
plea agdAedmdé et d¥emtt iitsl eadl stoo r ésl ireeff uisfa It hteo pnroovsee cv
rtai onally related to @hSyonlee gciotuirmast eh aGoev esrungngeenstt ee
defendant i1is entitled to relief 1f tdhopkosecut:i
t he consciefore tohfatt hdkee moomsrttgastoemr sbaadhrfediattle,d dr £
assis®amagority of the judges whods asnusrweerye da gtrheee dS
that relief under Section 3553(e) should be avai
prosebutor.

Despite t hse i rSescitmiolna r3i5t5i3¢( e) and U. SASm&ti mwctio
u n dSeerc t3i5 dBa(uet )h car iszeenst e nce beneat h,anbe amamodaoary m

“(2) the truthfulness, completeness, and reliability of any information or testimony provided by the defendant;

“(3) the nature and extent of the defendsassistance;

3(4) any injury suffered, or any danger or risk of injury to the defendant or his family resulting from his assistance;
3(5) the timeliness of the defendant s s i st ance. ”

69 Melendez v. United States, 518 U.S. 120,226 (1 9 9 6 ) e thdt 88553(b) cetjuires & government motion

requesting or authorizing the district court to imposertence below a level established by statute as a minimum
sentence before the ¢ ouseealsdnited Statepw Sealed AppadliB874.3¢70M 108 nce ” ) ;
(5th Cir. 2018); United States v. Melton, 861 F.3d 1320, 1329 (11th Cir. 2017).

OWade v. United States, 504 U.S. 181, 186 (1992); United States v. Gomez, 705 F.3d 68, 79 (2013).

7L United States v. Motley, 587 F.3d 1153, 1159 (D.Q. 2009); United States v. Smith, 574 F.3d 521, 525 (8th Cir.
2009); United States v. Doe, 445 F.3d 202, 207 (2d Cir. 2@0@)nited States v. Doe, 865 F.3d 1295, 1296 (10th Cir.
2017).

72\Wade 504 at 186; United States v. Zeaiter, 891 F.3d 1114, ®125{ Cir. 2018) (intermnal citati
district court can review the government’s decision not to
made a substantial threshold showing that the decision was based on an unconstitotieaalrrwas not reasonably

related to any 1| e giSealedppelded87é.8ckat7@9me nt end. 7)) ;

73 United States v. Freemont, 513 F.3d 884, 889(8.2008)( “ The district court may review t
refusal to make a motion inlimitedi r cums t ances. First, the district court may
unconstitutional motive.... Second, a district court can compel a §3553(e) motion if the government acknowledges the

defendant provided substantial assistance, but refoseake a motion expressly because the defendant engaged in

unrelated miscondueta r eason unrelated to the quality of the defendanr
able to compel a motion if the government acted in bad faith by refusing ma ke a moti on”); United St
758 F.3d 427, 431 (D.C. Cir. 2014) (“[T]lhe Government’s de
prosecutorial decision is subject to constitutional limitations, plea agreements provide abpitection for

defendants. The bargainéal promises are bolstered by an implied obligation of good faith and fair dealing. Where the

government breaches a plea agreement, remand for specific performance of the agreement or withdrawal of the guilty

pleamay bewarrantéd) ; United States -64(2d Oiro2013)but dedUnitBd States v3Perez, 3 6 2

526 F.3d 1135, 1138 {8Cir. 2008)(citing cases evidencing a split within the circuit over whether bad faith provides a

sufficient based taompel a government motiorgee alsdJnited States v. Fields, 763 F.3d 443, 454 ®ir. 2014)

(“Indeed, unlike other circuits, we do nowithinthevsole w for bad
discretion of. the government. ”)

74 Suwvey, Question 15. Substantial Assistar@ely 35% of the respondents disagreed with the statement that

“Congress should amend 18 USC §3553(e) to authorize judges
mandatory minimum to reflectadefemda > s s ubstantial assistance, even 1if the g
Id.
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under B.eS.t5SKd@.ult h oar iszzenst ence beneath Gmwhadedpmlei cab
rankglus, a mdadtoiKkdmpbder I 1 ordinarily not be cons
Sect3i5Sd®B3(éen order to permit a court sentence bel
minimum senten@ing requirement

"1 Zee7ZE1S1 /2T 228 eSxeS—E7

Any sentence 1imposed below t he3>5sStimden)tt obey Ima ne dnu
o heext ent of ’st haes sdiesfteanndcaefi;t eictt mncaoyn smeddtetr @ed i om ss uc h
assisManbas be,enhosvuclvacers,a edouSdc thiKkdn tiefather

that deter mi fntghtlei) écroyuarithat i s of the significance
defetdantstance, taking intevezbuwuastidemaodf omhe¢ haes g
rend¢R2¢df he truthfulness, completeness, and reli
provided by the defendant; (’Sa)s stihset annacteu;r e( 4a)n da neyx
suffered, or any danger or rrekudfingj drypmtbisthe
assistance,; [ and] ( 5)’satshsei stfiammeclei ness of the defe
The substantial assistance exception makes possi
unattainable. Y& tn,v eirtt enmda’ts leanlt seen tcli emagd §thhoew hmocr he

serious thecdiefien,datmhe—Heoowauws ¢ hteh s egnrt eeantceer hi s w
information and assistahwki he handcowtoddfertheoe ax
no avail to thwhpecaphpraitvi édd feGRembaspanffonlt hiss
reason, most of the judges who responded to the
sentencing court shoulddl aob¢dbfadtimig¢geandosheunwldt
t henegeal ly permissible sentencing factofs when ¢

Rule 35(Db)

In theanbddfiere sentencing tale of avoiding a stat:
assistance, Rule 35 (by afst etrhes canftteersi g .ntlefh atvhae I
is vacated on appeal, a Section 3553(e) motion

7> Melendez v. United States, 518 U.S. 120, 126 (1996); United States v. Lee, 725 F.3d 118881(BVCir. 2013);
United States v. Barne830 F.3d 456, 45%8 (5th Cir. 13).

76 United States v. Spinks, 770 F.3d 285, 2&% @r. 2014); United States v. Burns, 577 F.3d 887, 894 C&. 2009)

(enbancy “Where a court has authority to sentence below a stat
under §3553(g)Xhe reduction below the statutory minimum must be based exclusively on assistatest

consideration$ )see alsdJnited States v. Spann, 682 F.3d 565, 586 Cir. 2012); United States v. Winebarger, 664

F.3d 388, 3923 (3d Cir. 2011); United Stes v. Jackson, 577 F.3d 1032, 103 Qir. 2009)

7T United States v. Gabbari86 F.3d 1046, 1051 #6Cir. 2009)(citing United States v. Richardsob21 F.3d at 159
(“According t o RibhardsSne ccoonnds iCdi errciuni g fatiorsSis afprofriatin §lefeknining > s

the extent of a departure below the ¢utsedotedStatesSvmi ni mum pur s
Concha, 861 F.3d 116, 120 (4th Cir. 2017) (statAtory our t acting
minimum must likewise consider only assistance 1 at ed factors when determining the e:

+HDULQJ 7HVWLPRQ\ RI -HIITUH\ % 6WHLQEDFN R QtB guoih@nieRd WKH 3UDFWLWLR
States v. Brighan®77 F.2d 317, 318 (7th Cir. 1992); see aldearing, Written Statement of Cynthia Hujar Orr,

BUHVLGHQW RI WKH 1DWLRQDO $V&V/AQ3RI(&UlLPt @D @ n' K IsH QVwh/D ZhHUMW 1 ittle
provide the government, end up with far moreesesentences than leaders of conspiracies who run the operations and

know the other participants. ™).

7@ Survey, Question 15. Substantial AssistanceOn 1y 24 % of the respondents disagreed
determining the extent of areductiondel t he statutory mandatory minimum under 1
consideration should not be Ilimited nature of the d

to the
consideration of theldfactors at 18 USC §3553(a),?”
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80 United States v. Tidwell, 827 F.3d 761, 762 n.2 (8th Cir. 2016).
81 Fep. R. CRIM. P.35(b)(1), (4).

821dat35(b)(2), (4) (“Upon the government's motion made

a sentence if the defendant's substh@issistance involved: (A) information not known to the defendant until one year

or more after sentencing; (B) information provided by the defendant to the government within one year of sentencing,

but which did not become useful to the government urdgilenthan one year after sentencing; or (C) information the
usefulness of which could not reasonably have been anticipated by the defendant until more than one year after
sentencing and which was promptly provided to the government after its usefulneeaseasbly apparent to the
defendant . .. (4) When acting under Rule 35(b), the
sentence established by statute.”). A court may not
sentening, unless the case falls within one of three narrow and narrowly construed exceptions noted above. United
States v. Baker, 769 F.3d 1196, 1202 (10th Cir. 2014).

83 United States v. Scarpa, 861 F.3d 59862d Cir. 2017)¢f. United States v. Marks, 768 F.3d 1215, 1-A87(8th
Cir. 2014).

84 United States v. Katsman, 905 F.3d 672, 675 (2d Cir. 2018); United States v. McMahan, 872 F.3d 717, 718 (5th Cir.

2017) (intermnal citations omit todildg Rule 35{bhneotiog, andé it doese n t

‘the sentencing court is not bound by the government
exercise its independent discretion. > ”) ;(interpalcitatiohs St at e
omitted) (emphasis of the court) (“Regarding departur

the threshold decision afhetherto grant a departure the district court may consider only factors related to the

defndant’s assistance, but that the <cour textemofthet ake ot h
9

departure. ”); United States v. Lightfoot, 724 F. 3d
considerthat8§3553(a factors when reducing a sentence under R

8%McMahan 872 F.3d at 720 (refusing to recognize such
besides the Second Circuit [in United States v. Gangi, 45 F.3d 28 (2d Cir. 199%)uhd that [U.S.S.G.] § 5K1.1
compels a reading of Rule 35(b) to require a right

86 United States v. Puentes, 803 F.3d 597, 599 (11th Cir. 2015).
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